
December 16, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Depmirhent of Transportation 
125 E. 11 th Street 
Austin, Texas78701-2483 

Dear Ms. Alexander: 

OR2010-18938 

You ask whether celiain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 403875. 

The Texas Department of TranspOliation (the "depmiment") received a request for the 
submittals for" the most recent Enviromnental Documentation Services Contract RFP, how 
many contracf$ were typically awarded, and which finns clmently have the contract. 1 We 
understand Y01-1 have released some ofthe requested infol111ation. While you take no position 
with respect to the public availability ofthe requested proposals, you state that the request 
may implicatc) the proprietary interests of Arcadis; Cox McLain Enviromnental Consulting 
("Cox"); DRS Corporation ("URS"); Blanton & Associates, Inc. ("Blanton"); Ecological 
Communications Corporation; S&B Infrastructure, Ltd.; AECOM; Geo-Marine, Inc. 
("GMI"); Michael Baker Jr., Inc. ("Baker"); Halff Associates ("Halff'), PBS&J; HNTB 
Corporation; rRC Enviromllental Corporation; Jacobs Engineering Group, Inc.; and Berg 

Iyou inform us the department received a clarification of this request. See Gov't Code § 552.222(b) 
(stating if information requested is unclear to govermnental body or if large amolUlt of information has been 
requested, goveriimental body may ask requestor to clarify or nalTOW request, but may not inquire into plU-pose 
for which infol11~~tion will be used). 
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Oliver Associates, hlC. Accordingly, you notified these entities of this request for 
infomlation and of their right to submit arguments to this office as to why the infol111ation 
should not be released. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 pel111its govemmental body to rely 
on interested third party to raise and explain applicability of exception in the Act in celiain 
circumstance~). Cox, URS, Blanton, GMI, Baker, and Halff responded to the notice and 
argue that SOItW or all oftheir infonnation is excepted fTom disclosure. We have considered 
the submitted arguments and reviewed the submitted information. 

We note that an interested third pmiy is allowed ten business days after the date of its receipt 
ofthe goven1Jl1ental body's notice under section 552.305(d) to submit its reasons, if any, as 
to why infol111ation relating to that pmiy should be withheld from public disclosure. See 
Gov't Code §;552.305(d)(2)(B). As of the date of this letter, this office has not received 
conunents from the remaining third parties explaining why each third party's submitted 
infonnation should not be released. Therefore, we have no basis to conclude that these third 
pmiies have a'protected proprietmy interest in the submitted infol111ation. See id. § 552.110; 
Open Recordc~ Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of cOlllillercial or 
financial info,i.-mation, party must show by specific factual evidence, not conclusory or 
generalized qllegations, that release of requested infonnation would cause that party 
substantial cQ'mpetitive hal111), 552 at 5 (1990) (party must establish prima facie case that 
infonnation i,§ trade secret), 542 at 3. Accordingly, the depmiment may 110t withhold any 
portion of the ,E;ubmitted proposals based upon the proprietary interests ofthe remaining third 
parties. As no further exceptions to the disclosure of this infonnation have been raised, it 
must be released. 

Halff asselis that the present request is overly broad, vague, and may, in fact, refer to one or 
more other depaliment RFP's and that, as a result, its proposal may not be responsive to the 
present request. We note that a govenU11ental body must make a good-faith effOli to relate 
a request for illfomlation to responsive infonnation that is within the govenU11ental body's 
possession or:control. See Open Records Decision No. 561 at 8-9 (1990). The depmiment 
has submitted.Halff s proposal as infonnation the depmiment deems to be responsive to this 
request for iIi,formation. Upon review of the submitted infol111ation, we conclude the 
department h~s made a good-faith effort to relate this request to responsive infOlmation. 
Therefore, we; will consider,Halffs arguments against the disclosure of its infonnation. 

',' ," 

Blanton claims its proposal is confidential under section 552.101 ofthe GovenU11ent Code. 
Section 552.191 ofthe Govermnent Code excepts from disclosure "infol111ation considered 
to be confidential by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. However, Blanton has not directed our attention to any law, nor are we 
aware of any\aw, under which any of this information is considered to be confidential for 
purposes of section 552.101 ofthe Govermnent Code. See Open Records Decision Nos. 611 
at 1 (1992) (c~mmon-Iaw privacy), 600 at 4 (1992) (constitutional plivacy), 478 at 2 (1987) 

:! 
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(statutory corlfidentiality). Therefore, the department may not withhold any of Blanton's 
proposal und~r section 552.101 of the Govermnent Code. 

'.' 
, 

Blanton and 'Baker assert their inf01111ation is excepted from disclosure pursuant to 
section 552.194 ofthe Govenmlent Code, which excepts from disclosme "infonnation that, 
if rele~sed, wpuld give advantage to a competitor or bidder." Gov't Code § 552.1 04. 
Section 552.104, however, is a: discretionary exception that protects only the interests of a 
govel11l11entaibody, as distinguished from exceptions that are intended to protect the interests 
of third parties. See Open Records Decision Nos. 592 (1991) (statutory predecessor to 
section 552.104 designed to protect interests of govenmlental body in competitive situation, 
and not inter,ests of private pmiies submitting infonnation to govennnent), 522 (1989) 
(discretionary-exceptions in general). As the department does not seek to withhold Blanton 
or Baker's proposals under this exception, no pOliion ofthese proposals may be withheld on 
this basis. " 

Cox, DRS, B~?-nton, GMI, Baker,and Halff all asseli either some or all oftheir proposals are 
confidential tihder section 552.11 0 of the Govenunent Code. Section 552.11 0 protects (1) 
trade secrets,;:and (2) conunercial or financial inf01111ation the disclosme of which would 
cause substm#ial competitive ha1111 to the person from whom the infonnation was obtained. 
See Gov't Co:de § 552.110(a)-(b). Section 552.110(a) protects trade secrets obtained from 
a person and privileged or confidential by statute or judicial decision. Id. § 552.11 O( a). The 
Texas Supre~ie COUli has adopted the definition of trade secret fi'om section 757 of the 
Restatement of Torts, which holds a trade secret to be: 

any formula, pattern, device or compilation of information which is used in 
one'spusiness, and which gives him an oppolilmity to obtain an advmltage 
over competitors who do not lmow or use it. It may be a fOl111Ula for a 
chemi~al compound, a process of manufactming, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differsfi'om other secret infornlation in a business ... in that it is not simply 
infon1~ation as to single or ephemeral events in the conduct of the business 
.... 4 trade secret is a process or device for continuous use in the operation 
of the business . . .. [It may] relate to the sale of goods or to other operations 
in the'ibusiness, such as a code for detennining discounts, rebates or other 
conce§sions in a price list or catalogue, or a list of specialized customers, or 
a metliod ofbooldceeping or other office management. 

. . 

RESTATEMEN.T OF TORTS § 757 cmt. b (1939); see also Hyde COlp. v. Huffines, 314 
S.W.2d776 (rex. 1958). In detennining whetherpadicular inf01111ation constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 

., 
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Restatement'$.1ist of six trade secret factors. 2 RESTATEMENT OF TORTS § 757 cmt. b (1939). 
This office n1.}lst accept a claim that information subject to the Act is excepted as a trade 
secret if a prima facie case for the exception is made and no argument is submitted that 
rebuts the c1a~p1 as a matter oflaw. See ORD 552 at 5. However, we cannot conclude that 
section 552.1J0(a) is applicable unless it has been shown that the information meets the 
definition of Cl trade secret and the necessary factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). We note that pricing 
information p.·ertaining to a particular contract is generally not a trade secret because it is 
"simply infonnation as to single or ephemeral events in the conduct ofthe business," rather 
than "a process or device for continuous use in the operation of the business:" 
RESTATEMENT OF TORTS § 757 cmt. b (1939). 

:\ 

Section 552.h O(b) protects "[ c ]onU11ercial or financial infom1ation for which it is 
demonstrated::based on specific factual evidence that disclosme would cause substantial 
competitive ham1 to the person :6:om whom the inf01111ation was obtained[.]" Gov't Code 
§ 552.11O(b). HThis exception to disclosme requires a specific factual or evidentim-y showing, 
not conc1usOl,Y or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Ie!.; see also ORD 661 at 5. 

Upon review,; we find that Blanton, GMI, Baker, and Halffhas made the specific factual or 
evidentiary s~pwing that portions oftheir proposals, Blanton's client infonnation and GMI, 
Baker, and H.i:t1ffs pricing information, which we have marked, constitute cOlID11ercia1 or 
financial infqrmation the release of which would cause the companies substantial 
competitive iiljmy under section 552.11 O(b). Accordingly, the department must withhold 
the infom1atiqn we have marked under section 552.110 of the Govemment Code.3 

2The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: 

(1) the¢xtent to which the information is lmown outside of [the company]; 
(2) the:;extent to which it is known by employees and other involved in [the company's] 
busine~·s; 

(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the ;value of the information to [the company] and [its] competitors; 
(5) the~mount of effort or money expended by [the company] in developing the information; 
(6) the ~ase or difficulty with which the information could be properly acquired or duplicated 

ji~ , 

by others. 
,t, .~ 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 
2 (1982), 255 at2 (1980). 

',) 

\.: 

3 As olu';ruling is dispositive, we need not address Halff s remaining argument against disclosme of 
this information.;' 



Ms. Sharon Alexander - Page 5 

However, upon review, we find that none ofthe pmiies have established a prima facie case 
that any portion of the remaining infol11lation constitutes a trade secret protected by 
section 552.1:10(a). We also conclude that none oftheparties have made the specific factual 
or evidentiarryr showing required by section 552.110(b) that the release of any of the 
remaining infol11lation would cause substantial competitive hmln. See Open Records 
Decision Nos~.66l (for information to be withheld under conunercial or finmlcial infonnation 
prong of section 552.110, business must show by specific factual evidence that substantial 
competitive injury would result :6:om release of particular information at issue), 509 at 5 
(because costs, bid specifications, and circumstances would change for future contracts, 
assertions that release of bid proposal might give competitor unfair advantage on future 
contracts was.entirely too speculative), 319 at 3 (infonnation relating to organization and 
persOlmel, ptofessional references, market studies, qualifications, and pricing are not 
ordinarily excepted from disclosure under statutory predecessor to section552.11 0), 175 at 4 
(1977) (resun;ies cmmot be said to fall within any exception to the.Act). Additionally, we 
note that the ,pricing infol11lation of wilming bidders, such as Cox, URS, and Blanton, is 
generally not:;excepted under section 552.11 O(b). This office considers the p11ces charged 
in govenmle4\t contract awards to be a matter of strong public interest. See Open Records 
Decision No';514 (1988) (public has interest in blowing prices charged by govenmlent 
contractors). :See generally Dep't of Justice Guide to the Freedom ofInfonnation Act 344-
345 (2009) (federal cases applying analogous Freedom of Infol11lation Act reasoning that 
disclosure o(prices charged govenmlent is a cost of doing business with govenunent). 
Therefore, the department may not withhold any of the remaining infonnation under 
section 552.1;10 of the Govermllent Code. 

, 
Blanton clainis its infol11lation is subject to section 552.128 of the Govenullent Code. 
Section 552.128 is applicable to "[i]nfol11lation submitted by a potential vendor or contractor 
to a govenun~ntal body in cOlmection with an application for celiification as a historically 
underutilized.or disadvantaged business under a local, state, or federal celiification 
program[.]" Gov't Code § 552.128(a). However, Blanton does not indicate it submitted its 
proposal in connection with an application for celiification under such a program. Moreover, 
section 552. 1'78 ( c) states that 

~«, 

[i]nfo~)11ation submitted by a vendor or contractor or a potential vendor or 
contra,ctor to a govenmlental body in cOlmection with a specific proposed 
contr~~tua1 relationship, a specific contract, or ml application to be placed on 
a bidders list ... is Sllbj ect to required disclosure, excepted from required 
disclo~ure, or confidential in accordance with other law. 

ld. § 552.128,( c). In this instance, Blanton submitted its proposal to the depmiment in 
cOlmection w.ith a specific proposed contractual relationship with the depmiment. We 
therefore con<;:lude that the department may not withhold any pOliion of Blanton' s proposal 
under sectioll.552.128 of the Govenunent Code. 
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In summary, the depaliment must withhold Blanton's client infol11lation and GMI, Baker, 
and Halffs pricing information, which we have marked, under section 552.110 of the 
GovenU11ent Code. The remaining inf0l111ation must be released. 

This letter ruling is limited to the particular infol11lation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detel11lination regarding any other infol11lation or any other circumstances. 

This ruling tdggers important deadlines regarding the rights and responsibilities of the 
govenu11ental body and of the requestor. For more infol11lation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attol11ey General's Open Govenmlent Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation uilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

1ItdJfJ(~ IJ 
KateHar~e~ 
Assistant Attotney General 
Open Records Division 

Iill/em 

Ref: ID# 4Q3875 

Enc. Submitted documents 
\ .. 

c: Requestor 
(w/o enclosures) 

Arcadis 
1 717 West 6th Street, Suite 210 
Austin;, Texas 78703 
(w/o enclosures) 

S&B Infrastructure Ltd. 
5408 North 10th Street 
McAllen, Texas 78504 
(w/o enclosures) 

Ecolo gical C0l11l11lmications Corporation 
4009 Bmmister Lmle, Suite 300 
Austin, Texas 78704 
(w/o enclosures) 

ABCOM 
811 Bmion Springs Road, Suite 400 
Austin, Texas 78704-1164 
(w/o enclosures) 

, 
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Jacobs Engineering Group, Inc. 
5995 Rogerdale Road 
Houston, Texas 77072 
(w/o enclosures) 

Berg Oliver Associates, Inc. 
14701: St. Mary's Lane, Suite 400 
Houston, Texas 77079 
(w/o enclosures) 

TRC Environmental Corporation 
Suite ~50 
505 East Huntland Drive 
Austin, Texas 78752 
(w/o enclosures) 

Mr. M,ichael Z. Stem 
Law Office of Hubert Bell Jr. 
Suite 300 
1907 Nmih Lamar Boulevard 
Austii1, Texas 78705 
(w/o enclosures) 

Mr. Frank E. McClain 
Attomey and Counselor at Law 
Doug~as Plaza 
8226 pouglas, Suite 600 
Dallas, Texas 75225 
(w/o e.nclosures) 

Mr. \{ince Thompson 
In-HQilse Counsel 
Mich~el Baker Jr., Inc. 
Airside Business Park 
100 .A:irside Drive 
MOOlf, Township, Pennsylvania 
1510~ 

(w/o enclosures) 

.. ! 

PBS&J 
6504 Bridge Point Parkway, Suite 200 
Austin, Texas 78730 
(w/o enclosures) 

HNTB Corporation 
5910 West Plano Parkway, Suite 200 
Plano, Texas 75093 
(w/o enclosures) 

Mr. Steve Marshall 
Geo-Marine, Inc. 
2201 K. Avenue, Suite A2 
Plano, Texas 75074-5708 
(w/o enclosures) 

Mr. Antonio H. AlTedondo, III 
VP TranspOliation Depmiment 
URS Corporation 
P.O. Box 201088 
Austin, Texas 78720-1088 
(w/o enclosmes) 

Mr. L. Daniel Tanksley 
Vice President/General Counsel 
Halff Associates, Inc. 
1201 Nmih Bowser Road 
Richm-dson, Texas 75081-2275 
(w/o enclosmes) 

------------


