
December 16; 2010 

Mr. Carey E. Smith 
General Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Health.and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Mr. Smith: 

OR2010-18969 

You ask whether certain information is subject to required public disclosure under the 
Public Infonnp.tionAct (the "Act"), chapter 552 ofthe Govel1llnent Code. Yourrequestwas 
assigned ID# 403117. 

The Texas He·alth and Human Services Commission (the "commission") received a request 
for documents. pertaining to a proposed amendment to the Texas Administrative Code. You 
state you are pel easing some infol111ation to the requestor. You claim that the submitted 
infol111ation is excepted from disclosure lll1der sections 552.107 and 552.111 of the 
Govenmlent Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of infol111ation. 1 

You seek to withhold some of the submitted infol111ation under section 552.107 of the 
Government 'Code. Section 552.107(1) protects infol111ation coming within the 
attol11ey-client privilege. When asserting the attol11ey-client privilege, a govenllnental body 
has the burdeIl of providing the necessary facts to· demonstrate the elements ofthe privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 

IWe aSi)ume that the representative sample of records submitted to this office is truly representative 
of the requestediecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach and, therefore, does not authorize the withholding of any other requested records 
to the extent thatthose records contain substantially different types ofil1fol111ation than that submitted to this 
office. 
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First, a govennnental body must demonstrate the infol111ation constitutes or documents a 
communication. Ie!. at 7. Second, the conn11l1l1ication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client govenmlental body. 
TEX. R. EVID. 503(b)(1). The privilege does not apply when an attol11ey orrepresentative is 
involved in. some capacity other than that of providing or facilitating professional 
legal services' to the client govennnental body. In re Texas Farmers Ins. Exch., 990 
S.W.2d 337, ~40 (Tex. App.-Texarkana 1999, orig. proceeding) (attol11ey-clientprivilege 
does not apply if attol11ey acting in a capacity other than that of attorney). Govenmlental 
attomeys ofte,n act in capacities other than that of professional legal counsel, such as 
administrators, investigators, or managers. Thus, the mere fact that a communication 
involves an attorney for the govermllent does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and i~wyerrepresentatives. TEX. R. EVID. 503(b)(1). Thus, a govemmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communicatioll at issue has been made. Lastly, the attol11ey-client privilege applies only to 
a confidential. communication, id., meaning it was "not intended to be disclosed to third 
persons othe~, than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the conn11l1l1ication." Id. 503(a)(5). 

Whether a cOlnmunication meets this definition depends on the intent ofthe parties involved 
at the time th~infol111ation was cOl11l11l1l1icated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-:Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at ahy time, a govennnental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
connnunicatiQ,n that is demonstrated to be protected by the attol11ey-client privilege unless 
otherwise wa{yed by the govenmlental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire conn11l1l1ication, including facts contained therein). 

You state the infol111ation you have marked is excepted from disclosure as privileged 
communicatiqns between conmlission attomeys, conmlission employees, and other state 
agencies who'share a common interest in the legal matters at issue. See RESTATEMENT 
(THIRD) OF TH~E LAW GOVERNING LAWYERS § 74 cmt. b (2000) (persons who have COl11lnOn 
interests may coordinate their positions without destroying privileged status of their 
c0l11l11l1l1icatio,ns with their lawyers). You explain the infol111ation you have marked under 
section 552.1Q7 consists of connmll1ications made in confidence fOl" the furtherance of the 
rendition ofptofessionallegal services. We agree most ofthe infol111ation at issue consists 
of cOl11lmll1ications that fall within the scope ofthe attorney-client privilege. Therefore, the 
c0l11lnission Inay generally withhold the submitted information you have marked under 
section 552.107.2 However, we note some ofthe privileged e-mail stlings include individual 

2As our:ruling is dispositive as to this information, we need not address your remaining arglU11ents 
against disclosur~ its disclosure. 

'. ,.r 
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e-mails sent t6non-privileged parties. To the extent that those non-privileged e-mails exist 
separate and apart' from the privileged e-mail strings, they may not be withheld under 
section 552.1b7(1) ofthe Govemment Code. 

Section 552. (11 ofthe Govemment Code excepts from public disclosure "an interagency or 
intraagency memoHmdum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 5 52.1 ~ 1 is to protect advice, opinion, and reconnnendation in the decisional process 
and to encourage open and £i-ank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Deci$ion No. 538 at 1-2 (1990). 

In Open Recprds Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 84;2 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined that 
section 552.1 f 1 excepts £i-om disclosure only those intemal cOlmmmications that consist of 
advice, recom:i'nendations, opinions, and other material reflecting the policymakingprocesses 
of the govern~mental body. See ORD 615 at 5. A govenmlental body's policymaking 
functions doil0t encompass routine internal administrative or persOlmel matters, and 
disclosure of ~nfomlation about such matters will not inhibit £i-ee discussion of policy issues 
among agency persomlel. Iel.; see also City of Garland v. The Dallas Morning News, 22 
S.W.3d 351:. (Tex. 2000) (section 552.111 not applicable to persOlmel-retated 
communications that did not involve policymaking). A govennnental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
govenmlental,body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, secticm 552.111 does not protect facts and written observations of facts and events 
that are severable £i-om advice, opinions, and recOlmnendations. See ORD 615 at 5. But if 
factual inforn;i:ation is so inextricably intertwined with material involving advice, opinion, 
or recommeIldation as to make severance of the factual data impractical, the factual 
information ciJso may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (;1982). 

This office h~s aiso concluded that a preliminary draft of a document that is intended for 
public release, in its final form necessm1ly represents the drafter's advice, opInion, and 
recommendation with regard to the fornl and content of the final document, so as to be 
excepted £i-on1' disclosure tmder section 552.111. See Open Records Decision No. 559 at 2 
(1990) (applying statutorypredecessor)_ Section 552.111 protects factual infonnation in the 
draft that also~will be included in the final version of the document. See iel. at 2-3. Thus, 
section 552.tl1 encompasses the entire contents, including conmlents, tmderlining, 
deletions, anclproofreading marks, of a preliminary ch-aft of a policymaking document that 
will be release.d to the public in its final form. See iel. at 2_ 

,. 
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Section 552,111 can also encompass connmmications between a govel11111ental body and a 
third-party, including a consultant or other party with a privity of interest. See Open Records 
DecisionNo, 561 at 9 (1990) (section 552.111 encompasses communications with party with 
which governinental body has privity of interest or COnTI110n deliberative process), For 
section 552,1) 1 to apply, the govermnental body must identify the third party and explain 
the nature of ~ts relationship with the govenmlental body, Section 552,111 is not applicable 
to a connmip,ication between the govenmlental body and a third pmiy unless the 
govel11l11ental'body establishes it has a privity of interest or common deliberative process 
with the third'party, See ORD 561 at 9, We note that a govermnental body does not have 
a privity of il~terest or common deliberative process with a private pmiy with which the 
govel1lmental;. body is engaged in contract negotiations, See iel, (section 552,111 not 
applicable topOlmmmication with entity with which govennnental body has no plivity of 
interest or cOllmlon deliberative process), 

You state the information you have marked pertains to a proposed amendment for 1 T,AC, 
§ 354,1043, You explain the connllission and other state agencies such as the Depmiment 
of State He~lth Services, the Department of Aging and Disability Services, and the 
Comptroller q'fPublic Accounts share a privity of interest and COl1TInOn deliberative process 
in the infol1l1:;~tion at issue, You state because of the privity of interests between these 
agencies, all ~dvice, opinion, and reconmlendations and any related draft documents would 
necessarily cp.nstitute policymaking discussions that are protected under section 552,111. 
We understariq the draft documents, which consist of comparison summaries, a proj ect plan, 
rulemaking fql1l1S, proposed amendments to celiain Texas Administrative Code provisions, 
and other related documents, have been released or are intended for release in final fonn, We 
have marked' the pOliions of remaining infol1l1ation containing advice, opinions, and 
reconmlendations related to policymaking, The commission may withhold this infol1l1ation 
under section;552, III ofthe Govel11ment Code, However, we find some ofthe remaining 
info11l1ation consists of either general administrative infonnation that does not relate to 
po licymakingor info11l1ation that is purely factual in nature, You have failed to demonstrate, 
and the information does not reflect on its face, how this infonnation is excepted under 
section 552, Ill, Additionally, some of the infonnation has been communicated with third 
parties, You ~1ave not explained how the commission shares a privity of interest or connnon 
deliberative p~'ocess with these third parties, See iel. Accordingly, we find none of the 
remaining infRrmation may be withheld under section 552,111 of the Govennnent Code, 

We note the::,remaining information contains infol111ation subject to sections 552,117 
and 552.137 '~fthe Govenmlent Code,3 Section 552,1l7(a)(l) of the Govenmlent Code 
excepts from ~isclosure the home address and telephone number, social security number, and 
family memb~r infol1l1ation of a CUlTent or f011l1er official or employee of a govennnental 

3The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily win not raise other exceptions, Open Records Decision Nos, 481 (1987),480 (1987), 470 
(1987),' 

:; 
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body who req'uests that this information be kept confidential under section 552.024 of the 
Govennnent Code. Gov't Code § 552.117(a)(1). Whether a pmiicular item of information 
is protected by section 552.117(a)(1) must be detel11lined at the time of the govenmlental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may only be withheld under section 552.117(a)(l) on behalf of 
a cunent or former official or employee who made a request for confidentiality under 
section 552.02.4 prior to the date of the govenmlental body's receipt of the request for the 
information. Information may not be withheld under section 552.117(a)(1) on behalf of a 
current or f0l111er official or employee who did not timely request under section 552.024 that 
the infol11lation be kept confidential. We note section 552.117 is also applicable to personal 
cellular telephone numbers, provided the cellulm- telephone service is not paid for by a 
govennnentalbody. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not 
applicable to~ellular telephone numbers paid for by govenmlental body and intended for 
official use).,y ou do not indicate whether the connnission employees whose infonnation is 
at issue reqltested confidentiality pursuant to section 552.024. Accordingly, if these 
employees tiniely elected confidentiality, then the conmlissionmustwithhold the information 
we have marl(ed under section 552.117(a)(1); however, the conTInission may only withhold 
the marked c~llular telephone numbers ifthe numbers are not paid for by the commission. 
If the employees did not timely elect confidentiality, the commission may not withhold any· 
of the marked,information under section 552.117(a)(I). 

f 
Section 552.1:~7 of the Govermnent Code provides "ml e-mail address of a member of the 
public that is provided for the purpose of conTI11l111icating electronically with a govenmlental 
body is confidential and not subject to disclosure under [the Act]," unless the owner ofthe 
e-mail address has affirmatively consented to its public disclosure. Gov't Code 
§ 552.137(a)~(b). The types of e-mail addresses listed in section 552. 137(c) may not be 
withheld und~r this exception. See id. § 552.137(c). The e-mail addresses we have marked 
are not ofthe type specifically excluded by section 552.137( c). Accordingly, the COlllillission 
must withhold the e-mail addresses we have marked under section 552.137 of the 
Govenmlent pode, unless their owners affirmatively consent to their disclosure.4 

In summmY'i:ithe commission may withhold the infonnation you have marked under 
section 552.197 ofthe Govel11ment Code; however, to the extent the non-privileged e-mails 
we have marl<;,ed exist separate and apmi from the submitted e-mail strings, they may not be 
withheld und~r section 552.107. The commission may withhold the infol11lation we have 
marked unde17:section 552.111 of the Govermllent Code. If the employees timely elected 
confidentiality pursuant to section 552.024, then the cOlllinission must withhold the 
infol11lation we have marked under section 552.117(a)(1) ofthe Govermnent Code; however, 

4We 11O.~e this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including e-mail addresses 
of members of t\1e public under section 552.13 7 of the Government Code, without the necessity of requesting 
al1attomey genei'al decision. 

~'; : 
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the conunission may only withhold the marked cellular telephone numbers if the numbers 
are not paid for by the commission. The commission must withhold the e-mail addresses we 
have marked, under section 552.137 of the Gove111ment Code, unless their owners 
affirmativelycol1sent to their disclosure. The remaining infonnation must be released. 

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111inationregarding any other inf01111ation or any other circumstances. 

This ruling tiiggers important deadlines regarding the rights and responsibilities of the 
governl11entalbody and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free, 
at (877) 673~6839. Questions conce111ing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

\... . 
L;, 

Nneka Kanu; 
Assistant Att9mey General 
Open Records Division 

NK/em 

Ref: ID# 493117 

Ene. Submitted documents 

cc: Requestor 
(w/o e;lclosures) 
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