ATTORNEY GENERAL OF TEXAS
'GREG ABBOTT

December 16, 2010

Mr. Marc Allen Connelly

Deputy General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2010-18982

Dear Mr. Connelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 403275. '

The Texas Department of State Health Services (the “department”) received arequest for the
names of prescription drug distributors the department has referred to the Office of the
Attorney General for counterfeit or expired drug issues in the past two years, including any
relevant inspection reports or final judgments. You state you have released or will release
some information to the requestor. You claim the submitted information is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note the department did not fully comply with the Act. Pursuant to
section 552.30Q1(e) of the Government Code, a governmental body is required to submit to
this office within fifteen business days of receiving the request (1) general written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2).a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) acopy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See Gov’t Code § 552.301(e). You
state the department received the request for information on September 27, 2010. Thus, the
department’s fifteen-business-day deadline under section 552.301(e) was October 18, 2010.
Although you.submitted a portion of the requested information within the required time
period, you did not submit the information in Exhibit C to this office until November 3,
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2010. Conséquently, the department failed to comply with the procedural requirements
-mandated by section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
the information is public and must be released. Information presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision No.
630 (1994). A compelling reason exists when third-party interests are at stake or when
information is confidential under other law. Because section 552.101 of the Government
Code can provide a compelling reason to withhold information, we will consider your
argument under this exception for the information in Exhibit C.

Section 552.301 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976).+This office has found some kinds of medical information or information
indicating disabilities or specificillnesses are excepted from required public disclosure under
common-law'privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we agree a portion of the information in Exhibit C is
highly intimate or embarrassing and not of legitimate public concern. Therefore, the
department must withhold the information we have marked in Exhibit C pursuant to
section 552.101 of the Government Code in conjunction with common-law privacy. You
have failed to.demonstrate, however, how any of the remaining information in Exhibit C is
highly intimate or embarrassing and of no legitimate public concern. Accordingly, the
department may not withhold any of the remaining information under section 552.101 in
conjunction with common-law privacy.

Next, we noté_ the information in Exhibit B includes completed establishment inspection
reports subject to section 552.022 of the Government Code, which provides in pertinent part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public: information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation

;;made of, for, or by a governmental body, except as provided

., by Section 552.108].]




M. Marc Allén Connelly - Page 3

Gov’t Code §52552.022(a)(1). Pursuant to section 552.022(a)(1) of the Government Code,

completed reports and investigations are expressly public unless they are either excepted

under section 552.108 ofthe Government Code or are expressly confidential under other law.

Id. Section 552.103 of the Government Code is a discretionary exception that protects a
governmental body’s interest and may be waived. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision Nos. 552 (1990) (statutory
predecessor to section 552.103 serves only to protect governmental body’s position in
litigation and does not itself make information confidential); see also Open Records Decision
No. 665 at2 1{_5 (2000) (discretionary exceptions generally). As such, section 552.103 isnot
other law that makes information confidential for the purposes of section 552.022.
Consequently, the department may not withhold the completed establishment inspection
reports under section 552.103 of the Government Code. We note you do not claim an
exception under section 552.108 for the information subject to section 552.022(a)(1). Asyou
raise no furtljer exceptions to disclosure, the department must release the completed
establislnnentu‘ inspection reports in Exhibit B. However, we will address your argument
under section;552.103 for the remaining information in Exhibit B.

Section 552.1_703 of the Government Code provides as follows: )

(2) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state of a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the'date that the requestor applies to the officer for public information for
access:to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situatioh. Thg test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).
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The question:of whether litigation is reasonably anticipated must be determined on a
case-by-case ‘basis. See Open Records Decision No. 452 at 4 (1986). When the
governmental: body is the prospective plaintiff in litigation, the evidence of anticipated
litigation mu'§iI at least reflect that litigation involving a specific matter is “realistically
contemplated.” See Open Records Decision No. 518 at 5 (1989); see also Attorney General
Opinion MW-575 (1982) (investigatory file may be withheld if governmental body’s attorney
determines it;should be withheld pursuant to Gov’t Code § 552.103 and litigation is
“reasonably likely to result”).

In this insta11<§f§, the department has not provided any specific arguments explaining how the
remaining information in Exhibit B relates to anticipated or pending litigation involving the
stateora poliﬁcal subdivision of the state, or an officer or employee of the state or a political
subdivision of the state, as a consequence of the person’s office or employment. Therefore,

we conclude the department has failed to establish section 552.103 is applicable to the
information at issue. Accordingly, the department may not withhold the remaining
information in Exhibit B under section 552.103 ofthe Government Code. As the department
raises no further exceptions, it must release the information at isstue.

In summary, the department must withhold the information we have marked in Exhibit C
under section;552.101 of the Government Code in conjunction with common-law privacy.
The dep artmeilt must release the remaining information.

This letter 1ung is limited to the particular information at issue in this request and limited
to the facts ag presented to us; therefore, this ruling must not be relied upon as a previous
delennmatlon regarding any other information or any other circumstances.

This ruling tuggels important deadlines regarding the rights and responsibilities of the
govemmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx. us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 67346839. Questions concerning the allowable charges for providing public
information updel the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

" Mack T. Hanlson
Assistant Attorey General
Open Records. Division

i

MTH/em &
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Ref:  ID#403275
Enc. Subnﬁﬁed documents

c: Requeéstor
(w/o enclosures)




