
December 17, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sheri Bryce Dye 
Assistant District Attomey 
Bexar County District Attomey's Office 
300 Dolorosa, 4th Floor 
San Antonio, Texas 78205 

Dear Ms. Dye: 

0R2010-19029 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 404014. 

Bexar County (the "county") received a request for maintenance records, engineering surveys 
and repOlis, and hydrology and drainage reports for a specified location. You claim that the 
requested infom1ation is excepted fi:om disclosure under section 552.103 ofthe Govemment 
Code. We have considered the exception you claim and reviewed the submitted 
information. I,. 

Initially, we note some of the submitted infonnation is subject to section 552.022 of the 
Govenunent Code, which provides in relevant pmi: 

the following categories of information are public infonnation and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

lWe aSSlUlle that the "representative sample" of records submitted to tIns office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that subnntted to tIns 
office. 
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(1) a completed repOli, audit, evaluation, or investigation made 
': of, for, or by a govenU1lental body, except as provided by 
. 'Section 552.108[.] 

Gov't Code §,S52.022(a)(1). The submitted information contains a completed repOli made 
of, for, or by the county. Accordingly, you must release this infonnation under 
section 552.022(a)(1) unless the infol11lation is excepted from disclosure under 
section 552.108 or is expressly confidential under other law. You argue that the requested 
infonnation is excepted from disclosure under section 552.103. This section is a 
discretionary ,yxception to disclosure that protects the govemmental body's interests and is 
therefore not"other law that makes infol11lation expressly confidential for purposes of 
section 552.0;22(a). See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 
(Tex. App.-pallas 1999, no pet.) (govel11ment body may waive section 552.103); Open 
Records Decision Nos. 665 at 2 n.5 (2000) (govenU1lental body may waive litigation 
exception, section 552.103); 522 at 4 (1989) (discretionary exceptions in general). 
Therefore, the infonnation that is subject to section 552.022, which we have marked, may 
not be withhe.1d lmder section 552.103 of the Govemment Code. As you raise no further 
exceptions todisc1osure of this infonnation, the county must release it. 

We now addr~.ss your claim under section 552.103 for the remaining submitted infol11lation. 
Section 552.1.03 provides in pali: 

; 

(a) Information is excepted :£i.-om [required public disclosure] if it is 
infon1;l;ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which all officer or 
emp10'¥ee of the state or a political subdivision, as a consequence of the 
persol}' s office or employment, is or may be a paliy. 

(c) Infon11ation relating to litigation involving a governmental body or an 
officer' or employee of a govenU1lental body is excepted from disclosure 
under~ubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access: to or duplication of the infol11lation. . 

Gov't Code §;552.103(a), (c). A govermllental body has the burden of providing releVallt 
facts and dO~llments to show that the section 552.103(a) exception is applicable in a 
particular sitl!ation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably allticipated on the date the govenU1lenta1 body receives the request for 
information, and (2) the infol11lation at issue is related to that litigation. Thomas v. Cornyn, 
71 S.W.3d 47;?, 487 (Tex. App.-Austin 2002, no pet.); Univ. a/Tex. Law Sch. v. Tex. Legal 
Found., 958 $.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post 
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Co., 684 S.W:.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, wlit refd n.r.e.); Open 
Records Decision No. 551 at 4 (1990). The govel11l11ental body must meet both prongs of 
this test for i11fol11lation to be excepted under section 552.103(a). 

In order to establish that litigation is reasonably anticipated, a govenunental body must 
provide this office "concrete evidence showing that the claim that litigation may ensue is 
more than m~ere conjecture." Open Records Decision No. 452 at 4 (1986). Whether 
litigation is reasonably anticipated must be determined on a case-by-case basis. Open 
Records DecisionNo. 452 at 4 (1986). In Open Records DecisionNo. 638 (1996), this office 
stated that a govenunental body has met its burden of showing that litigation is reasonably 
anticipated wIlen it received a notice of claim letter and the govenunental body represents 
that the notice of claim letter is in compliance with the requirements of the Texas TOli 
Claims Act ("TTCA"), Civ. Prac. & Rem. Code, ch. 101, or an applicable municipal 
ordinance. If: a govenunental body does not make this representation, the claim letter is a 
factor that this office will consider in detennining whether a govenunental body has 
established th~t litigation is reasonably anticipated based on the totality ofthe circumstances. 

You state, anGl provide documentation showing, that, prior to receiving the instant request, 
the county received a notice of claim letter from the requestor. You do not affinnatively 
represent to this office that the notice of claim complies with the TTCA or an applicable 
ordinance; therefore, we will only consider the claim as a factor in detel11lining whether the 
county reasOIl8-bly anticipated litigation over the incident in question. Neveliheless, based 
on your repre$entations, our review of the submitted infol11lation, and the totality of the 
circumstances, we detel11line the county has established it reasonably anticipated litigation 
on the date it received the request for information. We also conclude the submitted 
information re~,ates to the anticipated litigation for purposes of section 552.1 03. Accordingly, 
we agree the:. county may withhold the remaining submitted infOlmation pursuant to 
section 552.103 of the Govermnent Code. 

Generally, ho:Wever, once infonnation has been obtained by all parties to the litigation 
tlu'ough disco',yery or othelwise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, responsive 
information t9, which all of the parties in the anticipated litigation have had access is not 
excepted fl.-oni. disclosure under section 552.l03(a), and it must be disclosed. Further, the 
applicability Q,f section 552.1 03( a) ends once the litigation has concluded or is no longer 
reasonablyantJcipated. Attol11ey General Opinion MW -575 (1982); Open Records Decision 
No. 350 (1982). 

In sununary,~ the county must release the infol11lation we have marked under 
section 552.0::?2(a)(1) of the Government Code. The county may withhold the remaining 
submitted infQnnation under section 552.103 of the Govenmlent Code. , 
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This letter ruting is limited to the particular infomlation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infoll11ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govellll11entaJ;body and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Govell1l11ent Hotline, toll fi"ee, at 
(877) 673-6839. Questions conceming the allowable charges for providing public 
information 111lder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, " 

r?(Wl1I1"tL '* t\v ~1M vuL 
~ ~: 

Tamara H. Hglland 
Assistant AttQrney General 
Open Records Division 

THH/em 

Ref: ID# 404014 

Enc. Submitted documents 

c: Reque,stor 
(w/o e)1c1osures) 

',' 


