
December 20, 2010 

Mr. Hyatte O. Simmons 
General Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Mr. Simmons: 

0R2010-19144 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code: Your request was 
assigned ID# 493598 (DART ORR 7747). . . 

The Dallas Area Rapid Transit Authority ("DART") received a request for four categories 
of information. You claim the submitted information is excepted from disclosure under 
sections 552.101,552.108, and 552.122 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted representative sample of information. 1 We 
have also received and considered comments from the requestor. See Gov't Code § 552.304 
(interested party may submit comments stating why information should or should not be 
released). 

Initially, we must address the requestor's assertion that DART failed to comply with 
section 552.301(e-1) of the Government Code, which provides the following: 

A governmental body that submits written comments to the attorney general 
under Subsection ( e)( 1)( A) shall send a copy of those comments to the person 
who requested the information from the governmental body not later than 

IWe assume the "representative sample" of information submitted to this office is truly representative 
of the requested repords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent those records contain substantially different types of information than those submitted to this 
office. 
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the 15th business day after the date of receiving the written request. If the 
written comments disclose or contain the substance of the information 
requested, the copy of the comments provided to the person must be a 
redacted copy. 

See Gov't Code § 552.301(e-l). We note the requestor has provided our office with a copy 
of the written comments you provided to the requestor pursuant to section 552.301(d)(2). 
See id. § 552.301(d)(2) (governmental body must provide requestor with copy of 
governmental body's written communication to attorney general asking for decision). In 
response to the requestor's assertion, DART states it "only redacted information that if 
released would violate privacy and law enforcement exceptions." However, DART­
incorrectly states the standard for redaction under section 552.301(e-1). This provision 
allows for redaction only if "the written comments disclose or contain the substance of the 
information requested." Id. § 552.301(e-l). Upon review, we note DART redacted some of 
its discussion of the claimed exceptions from the copy, including information that does not 
disclose or contain the substance of the information requested. Thus, we conclude DART 
failed to comply with section 552.301(e-1) of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to, withhold the information from disclosure. See 
id.§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd. o/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no 
writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); see also Open Records 
DecisionNos. 319 (1982), 586 (1991), 63.0 (1994). This office has held a compelling reason 
exists to withhold information when third party interests are at stake or when information is 
made confidential by another source oflaw. See Open Records Decision No. 150 (1977) 
(construing predecessor statute). Although DART claims exceptions to disclosure under 
sections 552.1 08 and 552.122 of the Government Code, these sections are discretionary 
exceptions to disclosure that protect a governmental body's interests and may be waived. 
Open Records Decision Nos. 177 (1977) (governmental body may waive statuto~ 
predecessor to section 552.108),665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (waiver of discretionary exceptions). Because DART failed to comply with the 
procedural reqUirements of the Act, DART has waived its claims under sections 552.108 
and 552.122. You also raise section 552.101 of the Gover11JIlent Code for portions of the 
submitted information. Because section 552.101 can provide a compelling reason to 
overcome the presumption in section 552.302, we will address its applicability to the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information made confidential by other 
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statutes, such as section 1701.454 of the Occupations Code, which governs the release of 
reports or statements submitted to the Texas Commission on Law Enforcement Officers 
Standards and Education ("TCLEOSE"). Section 1701.454 provides as follows: 

(a) A report or statement submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release the contents of a report or statement submitted under 
this subchapter. 

Occ. Code § 1701.454. Attachment C contains an F -5 ("Report of Separation of Licensee") 
report, which does not indicate the officer at issue resigned or was terminated due to 
substantiated incidents of excessive force or violations of the law other than traffic offenses. 
Therefore, DART must withhold the F -5 report in attachment C pursuant to section 552.101 
of the Government Code in conjunction with section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. You assert the remaining information in attachment C is protected under 
common-law privacy, which protects information if it (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) is not of legitimate concern to the public. Indus. Found v. Tex. Indus. 
Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be established. Id. at 681-82. This office 
has found that personal financial information not related to a financial transaction between 
an individual and a governmental body is highly intimate or embarrassing and of no 
legitimate public interest. See Open Records Decision Nos. 545 (1990) (deferred 
compensation information, mortgage payments, assets, bills, and credit history protected 
under common-law privacy), 373 (1983) (sources of income not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). However, we note information relating to public employees and public 
employment is generally a matter oflegitimate public interest. See Open Records Decision 
Nos. 444 at 5-6 (1986) (public has legitimate interest in public employee's qualifications, 
work performance, and circumstances of employee's resignation or termination), 423 at 2 
(1984) (scope of public employee privacy is narrow). Upon review, we find the remaining 
information in attachment C relates to a financial transaction between an individual and a 
governmental body and the work performance of a public employee. Accordingly, DART 
may not withhold any of the remaining information in attachment C under section 552.101 
of the Government Code in conjunction with common-law privacy. 
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. You assert the remaining information in attachment C is protected under 
constitutional privacy, which consists of two interrelated types of privacy: (1) the right to 
make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy," which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than under the common-law doctrine of privacy; the 
information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City a/HedWig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). In this instance, you 
have not demonstrated how constitutional privacy applies to the remaining information in 
attachment C. Accordingly, the remaining information in attachment C may not be withheld 
under section 552.101 of the Government Code in conjunction with constitutional privacy. 

In summary, DART must withhold the F-5 report in attachment C pursuant to 
section 552.101 of the Government Code in conjunction with section 1701.454 of the 
Occupations Code. The remaining information at issue must be released to the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Questions concerning the allowable charges for providing public information 
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney 
General, toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/eeg 
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Ref: ID# 403598 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


