
December 21, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. CherI K. Byles 
Assistant City Attorney 
City of Fort WOlih 
1000 Throckmorton Street, Third Floor 
Fort Worth, Texas 76102 

Dear Ms. Byles: 

0R2010-19209 

You ask whether certain infonnation is subject to required public disclosure under the 
Public hlformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 403495 (Fort Worth No. W004001-092810). 

The City of Fort Worth (the "city") received a request for infonnation related to the 
application of a named individual for a home-buyer assistance grant and for the city's rules 
regarding the approval to purchase certain homes with grant money. You state that most of 

. the requested information has been released. You have redacted social security numbers 
pursuant to section 552.147(b) of the Government Code.! You claim portions of the 
submitted infOlmation are excepted from disclosure under sections 552.101 and 552.136 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted Infonnation. 

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infonnation protected by other statutes. Prior 
decisions of this office have held section 6103(a) of title 26 of the United States Code 
renders tax return infonnation confidential. Attorney General Opinion H -1274 ( 1978) (tax 
returns); Open Records Decision Nos. 600 (1992) (W -4 forms). Section 6103 (b) defines the 

ISection 552.147(b) of the Govenmlent Code authorizes a govemmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision fl:om this 
office under the Act. Gov't Code § 552.147(b). 
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tel111 "return information" as "a taxpayer's identity, the nature, source, or amount of his 
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net wOlih, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments or any other data, 
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the 
Intel11al Revenue Service] with respect to a retmTI or. with respect to the determination of the 
existence, or possible existence, of liability ... for any tax, penalty, interest, fine, forfeiture, 
or other imposition, or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal courts have 
construed the term "retul11 infonnation" expansively to include any infonnation gathered by 
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 
States Code. SeeMallasv. Kolak, 721 F. Supp. 748,754 (M.D.N.C. 1989), afJ'dinpart, 993 
F.2d 1111 (4th Cir. 1993). Accordingly, the submitted W-2 and 1040 forms we have marked 
are confidential under section 6103(a) of Title 26 of the U.S. Code, and must be withheld 
under section 552.101 ofthe Govemment Code.2 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts the publication of which 
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate concern to 
the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. The types of information considered intimate or embarrassing 
by the Texas Supreme Comi inIndustrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. This office has found that some kinds of medical information or infonnation 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional andjob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). This office has also found that personal financial infonnation relating 
only to an individual ordinarily satisfies the first requirement of the test for common-law 
privacy. See Open Records Decision 545 (1990) (mOligagepayments, assets, bills, and credit 
history). 

In Open Records Decision No. 373 (1983), tIus office determined that financial information 
submitted by applicants for federally-funded housing rehabilitation loans and grants was 
"infonnation deemed confidential" by a common-law right of privacy. The financial 
information at issue in Open Records Decision No.3 73 included sources of income, salary, 
mortgage payments, assets, medical and utility bills, social security and veterans benefits, 

2We note tlllS office issued Open Records Decision No. 684 (2009), a previous deternlination to all 
govemmental bodies authorizing tllem to wiilihold ten categories of information, including a W-2 foml under 
section 552.101 of the Government Code in conjunction wiili section6103(a) oftide 26 of the Ulllted States 
Code and a copy of a Texas driver's license lmder section 552.130 oftlle Govemment Code, Witllout ilie 
necessity of requesting an attorney general decision. 
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retirement and state assistance benefits, and credit history. Additionally, in Open Records 
Decision No. 523 (1989), we held that the credit reports, financial statements, and financial 
infonnation included in loan files of individual veterans participating in the Veterans Land 
Program were excepted from disclosure by the common-law right of privacy. Similarly, we 
thus conclude that financial infonnation relating to an applicant for housing assistance 
satisfies the first requirement of common-law privacy, in that it constitutes highly intimate 
or embarTassing facts about the individual, such that its public disclosure would be highly 
objectionable to a person of ordinary sensibilities. 

The second requirement ofthe common-law privacy test requires that the infonnation not be 
oflegitimate concern to the public. Indus. Found., 540 S.W.2d at 668. While the public 
generally has some interest in lrnowingwhetherpublic funds expended for housing assistarlce 
are being given to qualified applicants, we believe that ordinarily this interest will not be 
sufficient to justify the invasion ofthe applicant's privacy that would result from disclosure 
of infonnation concerning his or her financial status. See ORD 373 (although any record 
maintained by governmental body is arguably of legitinlate publ~c interest, if only relation 
of individual to governmental body is as applicant for housing rehabilitation grant, second 
requirement of common-law privacy test not met). hI par'ticular cases, a requestor may 
demonstrate the existence of a public interest that will overcome the second requirement of 
the common-law privacy test. However, whether there is a public interest in this infonnation 
sufficient to justify its disclosure must be decided on a case-by-case basis. See 
ORDs 523, 373. 

Open Records Decision Nos. 373 and 523 draw a distinction between the confidential 
"background financial infonnation furnished to a public body about an individual" and "the 
basic facts regarding a particular financial trarlsaction between the individual arId the public 
body." Open Records Decision Nos. 523, 385 (1983). Subsequent decisions ofthis office 
arlalyze questions about the confidentiality of background financial information consistently 
with Open Records Decision No. 373. See Open Records Decision Nos. 600 (personal 
finarlcial infonnation not relating to the financial transaction between an individual arId a 
governmental body is protected), 545 (employee's par'ticipation in deferred compensation 
plan private), 523, 481 (1987) (individual finarlcial infonnation concerning applicarIt for 
public employment is closed), 480 (1987) (names of students receiving loans and amounts 
received from Texas Guaranteed Student Loan Corporation are public); see also Attorney 
General Opinions H-l 070 (1977), H -15 (1973) (laws requiring finarlcial disclosure by public 
officials arId candidates for office do not invade their privacy rights); but see Open Records 
Decision Nos. 602 at 5 (1992) (records related to salaries ofthose employees for whom the 
city pays a portion are subject to the Act). We note, however, this office has concluded the 
names and present addresses of current or fmmer residents of a public housing development 
are not protected limn disclosure under the common-law right to privacy. See Open Records 
Decision No. 318 (1982). Likewise, the amounts paid by a housing authority on behalf of 
eligible tenarIts are not protected fi·om disclosure under privacy interests. See Open Records 
Decision No. 268 (1981); see also Open Records Decision Nos. 600 at 9-10, 545, 489 
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(1987),480. Upon review, we find the personal financial information we have marked is 
highly intimate or embalTassing and is of no legitimate concern to the public. Accordingly, 
this information must be withheld under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

We note that some of the remaining infonnation is subject to section 552.130 of the 
Government Code.3 Section 552.130 excepts from disclosure "infonnation [that] relates to 
... a motor vehicle operator's or driver's license or pennit issued by an agency of this state 
[or] a motor vehicle title or registration issued by an agency ofthis state[.]" Gov't Code 
§ 552.130. We have mm'ked a copyofa Texas driver's license that must be withheld llllder 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides as follows: 

(a) III this section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile identification number, or 
other telecommunications service, equipment, or instrument identifier or mem1S of account 
access that alone or in conjunction with another access device may be used to: 

(1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintain~d by or for a governmental body is confidential. 

Gov't Code § 552.136. Upon review, we find the city has not demonstrated how the 
information you have marked, whether used alone or in conjllllction with another device, may 
be used to obtain money, goods, or services, or to initiate a transfer of funds. Thus, we find 
you have failed to demonstrate how this information constitutes an "access device number" 
for purposes of section 552.136 of the Government Code. Accordingly, no part of the 
submitted information may be withheld on that basis. 

III slUnmmy, the city must withhold the following infonnation lU1der section 552.101 ofthe 
Govemment Code: (1) the tax return information we have marked in conjlU1ction with 
section 6103(a) of title 26 of the United State Code, and (2) the personal financial 
infonnation we have marked in conjunction with common-law privacy. The city also must 

3The Office of the Attorney General will raise a mandatOlY exception like section 552.130 on behalf 
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 
(1987),480 (1987), 470 (1987). 
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withhold the copyofthe Texas driver's licensewehavemarkedtmder section 552.130 ofthe 
Government Code. The remaining information must be released. 

TIns letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detelmination regarding any other infonnation or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
govenunental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attomey General's Open Govenmlent Hotline, toll fi·ee, 
at (877) 673-6839. Questions concennng the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Open Records Division 

NF/dls 

Ref: ID# 403495 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


