
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

December 21, 2010 

Ms. Susan Denmon Banowsky 
Vinson & Elkins 
2801 Via Fortuna, Suite 100 
Austin, Texas 78746-7568 

Dear Ms. Banowsky: 

.. ". 0R2010-19251 

You ask whether certain'. ihforriiatibn is subject t6 requir~d public disclosure under the 
Public Information Act (the "Act"), c4apt,er 552 ofthe Government Code. Your request was 
assigned ID# 403690. 

The Port of Houston Authority (the "authority"), which you represent, received a request for 
specified information pertaining to applicants to the Bayport Mitigation Solutions Program. 
You state you are withholding social security numbers pursuant to section 552.147 of the 
Government Code. 1 You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.103, 552.111, and 552.130 ofthe Government Code. You also state 
and provide documentation showing you notified 301 interested third parties, including 
property owners, of the authority's receipt of the request for information and of the right of 
each third party to submit arguments to this office as to why the requested information 
should not be released to the requestor. See Gov't Code § 552.305(d); see also Open 
Records Decision No. 542 at 3 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances y. We have received correspondence from eight 
of these interested third parties objecting t9\the release of their information. We have 

'" 

ISecti6ri 552,147(b) of the Government Code authorizes a govemmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office under the Act. 
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considered the submitted arguments and reviewed the submitted representative sample of 
information.2 

Initially, we note that portions of the submitted information are subject to section 552.022 
ofthe Government Code. Section 552.022(a) of the Government Code provides in relevant 
part the following: 

the following categories of information are public information and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(3) information in an account, voucher, or contract relating to 
the receipt or expenditure of public or other funds by a 
governmental body; [and] 

(18) a settlement agreement to which a governmental body is 
a party. 

Gov't Code § 552.022(a)(3), (18). The submitted information pertains to homeowners who 
applied to the Bayport Mitigation Solutions Program, which you explain is a program that 
"will provide a mitigation payment for eligible property owners. " You inform us "Exhibit 1 
is an application file of one of the 274 homeowner applicants." We note Exhibit 1 contains 
a settlement agreement between the authority and the homeowner and other related 
agreements-- and expenditure infOlmation that are subject to sections 552.022(a)(3) 
and 552.022(a)(18). Although you assert this information, which we have marked, is 
excepted under section 552.1 03 of the Government Code, this section is a discretionary 
exception under the Act and does not constitute "other law" for purposes of section 552.022. 
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records 
Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived); see 
also Open Records Decision No. 522 (1989) (discretionary exceptions in general). Although 
one of the interested third parties also raises section 552.103, this prov,ision may only be 
raised by a governmental body and not private parties. See Open Records Decision Nos. 575 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. In 
addition, we note this office is not authorized to rule on the question of the required public disclosure of 
information submitted by a third party. See Gov't Code § 552.301(e)(1)(D) (governmental body requesting 
decision from attorney general must submit copy of specific information requested). 
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at 2 (1990),551 at 3 (1990) (section 552.103 enables governmental entities to protect their 
position in litigation), 542 at 4 (litigation exception does not implicate third-party rights and 
may be waived by governmental body). Therefore, the authority may not withhold under 
section 552.103 the information subject to section 552.022. However, sections 552.101 
and 552.110 ofthe Government Code constitute other law for purposes of section 552.022. 
Therefore, we will consider whether these sections require the authority to withhold the 
information subject to section 552.022. 

Section 552.1 0 1 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section encompasses the doctrine of common-law privacy, which protects information that 
(1) contains highly intimate or embarrassing facts, the publication of which would be highly 
objectionable to a reasonable person and (2) is not oflegitimate concern to the public. Indus. 
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of 
information considered intimate and embarrassing by the Texas Supreme Court in Industrial 
Foundation included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. This office has found the 
following types of infOrmation are excepted from required public disclosure under common
law privacy: some kinds of medical information or information indicating disabilities or 
specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional 
and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical 
handicaps); personal financial information not relating to the financial transaction between 
an individual and a governmental body, see Open Records Decision Nos. 600 (1992), 545 
(1990); and identities of victims of sexual abuse, see Open Records Decision Nos. 440 
(1986), 393 (1983), 339 (1982). Upon review, we find the information subject to 
section 552.022 is not highly intimate or embarrassing; therefore, this information is not 
confidential under common-law privacy, and the authority may not withhold it under 
section 552.101 on that ground. 

Some of the interested third parties assert the information at issue is excepted under 
section 552.110 ofthe Government Code. Section 552.110 protects the proprietary interests 
of private parties by excepting from disclosure two types of information: trade secrets and 
commercial or; financial information the release of which would cause a third party 
substantial competitive harm. Section 552. 11 o (a) of the Government Code excepts from 
disclosure "[a] trade secret obtained from a person and privileged or confidential by statute 
or judicial decision." The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); see also Open Records Decision No. 552 at 2 (1990). Section 757 provides a 
trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 



Ms. Susan Denmon Banowsky - Page 4 

chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the business. 
. . . A trade secret is a process or device for continuous use in the operation 
of the business .... [It may] relate to the sale of goods or to other operations 
in the business, such as a code for determining discounts, rebates or other 
concessions in a price list or catalogue, or a list of specialized customers, or 
a method of bookkeeping or other office management. 

Restatement of Torts § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776 . .In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. 3 Restatement of Torts § 757 cmt. b. This office must accept a private person's 
claim for exception as valid under that branch if that person establishes a prima facie case 
for exception and no argument is submitted that rebuts the r-claim as a matter of law. 
ORD 552at5-6. However, we cannot conclude section552.110(a) applies unless it has been 
shown the infoimation meets the definition of a trade secret and the necessary factors have 
been demonstrated to establish a trade secret claim. See Open Records Decision No. 402 
(1983). 

Section 552.11 O(b) excepts from disclosure "[ c ]ommercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained." 
Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, substantial competitive injury would likely result from release of the 
requested information. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factual evidence release of infonnation would cause it 
substantial competitive harm). 

Having considered the submitted arguments and reviewed the information at issue, we find 
none of the interested third parties has shown any of the information subject to 
section 552:022 meets the definition of a trad,e secret or demonstrated the necessary factors 
to establish a trade secret claim. We also find the interested third parties at issue have made 
only conclusory allegations that release ofthe information subject to section 552.022 would 
cause the company substantial competitive injury and has provided no specific factual or 

3The following are the six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the 
extent to which it is known by employees and others involved in the company's business; (3) the extent of 
measures taken by the company to guard the secrecy of the information; (4) the value of the information to the 
company and its competitors; (5) the amount of effort or money expended by the company in developing the 
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by 
others. Restatement of Torts § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2 (1980). 
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evidentiary showing to support such allegations. Thus, the authority may not withhold this 
information pursuant to section 552.110. Accordingly, the authority must release the marked 
information subject to section 552.022 to the requestor. 

You assert the submitted information not subject to section 552.022 is excepted under 
section 552.103 of the Government Code, which provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03( a), (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.1 03 (a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation i,s pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Pos/Co. , 684 S.W.2d210, 212 (Tex. App.-Houston [lstDist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. Id. In Open Records Decision 
Nq. 638 (1996), this office stated a governmental body has met its burden of showing 
litigation is reasonably anticipated by representing it received a notice-of-claim letter that is 
in compliance with the Texas Tort Claims Act ("TTCA"), chapter 101 of the Civil Practices 
and Remedies Code. 

The authority states it received a notice-of-claim letter prior to receiving the request for 
information and the notice complies with the requirements of the TTCA. Thus, we find the 
authority reasonably anticipated litigation when it received the request for information. Our 
review of the submitted documents also shows they are related to the anticipated litigation 
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for purposes of section 552.103(a). Therefore, the authority may withhold under 
section 552.103 the submitted information that is not subject to section 552.022.4 

We note, however, once the information has been obtained by all parties to the anticipated 
litigation, no section 552.103(a) interest exists with respect to that information. Open 
Records Decision No. 349 at 2 (1982). We also note the applicability of section 552.1 03 (a) 
ends when the litigation has concluded. Attorney General Opinion MW-575 (1982) at 2; 
Open Records Decision Nos. 350 at 3 (1982),349 at 2 (1982). 

To conclude, the authority must release the information we have marked in Exhibit 1 under 
sections 552.022(a)(3) and 552.022(a)(18) of the Government code .. The authority may 
withhold the remaining information under section 552.103 of the Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

ant Att mey General 
o n Records Division 

JLC/tf 

Ref: ID# 403690 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

4Because we are able to resolve this matter under section 552.103, we do not address the other 
arguments for exception of this information. 
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Mr. PatSt. Arnand 
624 North Shady Lane 
LaPorte, Texas 77571 
(w/o enclosures) 

Ms. Andrea Wyrick 
clo Susan Denmon Banowsky 
Vinson & Elkins 
2801 Via Fortuna, Suite 100 
Austin, Texas 78746-7568 
(w/o enclosures) 

'Ms. Cassandra L.A. Guilliams 
Murray Lobb, PLLC 
700 Gemini, Suite 220 
Houston, Texas 77058-2735 
(w/o enclosures) 

Mr. Roberto P. Sazon 
530 Baywood 
Shoreacres, Texas 77571 
(w/o enClosures) 

Mr. Kenneth E. Armer 
622 Bay Colony Drive 
LaPorte, Texas 77571 
(w/o enclosures) 

Mr. Casimiro Loya and Ms. Norma 
Perales 
2492 Encino Avenue 
League City, Texas 77573 
(w/o enclosures) 

Mr. Charles Stoker and Ms. Patricia 
Stoker 
415 Baywood Street 
Shoreacres, Texas 77571 
(w/o enclosures) 

Ms. Rafael Rivera and Ms. Doris Rivera 
7750 West McNab Road, Apt. 319 
Tamarac, Florida 33321-2497 
(w/o enclosures) 


