ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 22, 2010

Ms. Zeena Angadicheril -
Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701

OR2010-19289
Dear Ms. Angadicheril:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 403874 (OGC ID No. 133785).

The University of Texas Southwestern Medical Center at Dallas (the “center”) received a
request for the personnel file of a former employee, as well as information related to this
individual’s departure. You state some information will be released. You state the center
will redact information pursuant to section 552.024(c).! You also state the center will redact
information pursuant to section 552.147 of the Government Code, as well as the previous
determination issued under section 552.137 of the Government Code in Open Records
Decision No. 684 (2009).? You claim the submitted information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you
‘claim and reviewed the submitted information.

'Section 552.024(c) authorizes a governmental body to redact, without the necessity of requesting a
decision by this office, the home address, home telephone number, social security number, and family member
information of a current or former employee of the governmental body who properly elected to keep this
information confidential, provided that the governmental body provides the requestor with the notice required
by section 552.024(c-2). See Gov’t Code § 552.024(c).

2We note that section 552.147(b) authorizes a governmental body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office under the
Act. We further note that, in Open Records Decision No. 684, this office issued a previous determination to
all governmental bodies authorizing them to withhold ten categories of information, including the e-mail address
of a member of the public under section 552.137, without the necessity of requesting an attorney general
decision.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential,
such as section 161.032 of the Health and Safety Code, which provides in part:

(a) The records and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(c) Records, information, or reports of a medical committee . . . and records,
information, or reports provided by a medical committee. . . to the governing
body of a public hospital, hospital district, or hospital authority are not
subject to disclosure under Chapter 552, Government Code.

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not

. apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (c), (f). A “medical committee” is defined as any
committee, including a joint committee of a hospital, medical organization, university
medical school or health science center, health maintenance organization, or extended care
facility. Seeid. § 161.031(a). The term also encompasses “a committee appointed ad hoc
to conduct a specific investigation or established under state or federal law or rule or under
the bylaws or rules of the organization or institution.” Id. § 161.031(b).

The precise scope of section 161.032 has been the subject of a number of judicial decisions.
See, e.g., Memorial Hosp.-The Woodlands v. McCown, 927 S.W.2d 1 (Tex. 1996); Barnes v.
Whittington, 751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth Supreme Judicial Dist., 701
S.W.2d 644 (Tex. 1986). These cases establish that “documents generated by the committee
in order to conduct open and thorough review” are confidential. This protection extends “to
documents that have been prepared by or at the direction of the committee for committee
purposes.” Jordan, 701 S.W.2d at 647-48. However, this protection does not extend to
documents “gratuitously submitted to a committee” or “created without committee impetus
and purpose.” Id. at 648; see also Open Records Decision No. 591 (1991) (construing
statutory predecessor to section 161.032). We note that section 161.032 does not make
confidential “records made or maintained in the regular course of business bya. . . university
medical center or health science center[.]” Health & Safety Code § 161.032(f); see
McCown, 927 S.W.2d at 10 (stating that reference to statutory predecessor to section 160.007
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in section 161.032 is clear signal that records should be accorded same treatment under both
statutes in determining if they were made in ordinary course of business). The phrase
“records made or maintained in the regular course of business” has been construed to mean
records that are neither created nor obtained in connection with a medical committee’s
deliberative proceedings. See McCown, 927 S.W.2d at 9-10 (Tex. 1996) (discussing
Barnes, 751 S.W.2d 493, and Jordan, 701 S.W.2d 644). '

You inform us the information you have marked was created and reviewed by the
Performance Improvement Committees (“committees”) established by the center’s hospitals.
You contend the committees are medical committees as defined by section 161.032. You
explain that the committees are charged with recommending performance improvement plans
for providing quality patient care and must collect and evaluate data related to patient care
in order to make such recommendations. Based on this representation, we agree the
committees are medical committees as defined by section 161.031. You further explain the
committees report their findings to Medical Executive Committees who, in turn, report to the
Board of Directors (the “board”). You state that the information you have marked is
considered by the board “when determining policies that will impact the [center’s] hospitals.”
Based on these representations and our review, we agree that the information you have

‘marked consists of records and proceedings of amedical committee. Accordingly, the center

must withhold the information you have marked under section 552.101 of the Government

Code in conjunction with section 161.032(a) of the Health & Safety Code.

We note the remaining information includes information that is excepted from disclosure
under section 552.102(a) of the Government Code.” Section 552.102(a) excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme
Court recently held section 552.102(a) excepts from disclosure the dates of birth of state
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex.
Comptroller of Pub. Accounts v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd.,
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for
reconsideration and rehearing pending). Having carefully reviewed the information at issue,
we have marked the information that must be withheld under section 552.102(a) of the
Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be demonstrated. Id.

*The Office of the Attorney General will raise a mandatory exception like section 552.102 on behalf
of a governmental body, but ordinarily will not raise other exceptions.
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at 681-82. This office has determined financial information that relates only to an individual
ordinarily satisfies the first element of the common-law privacy test, but the public has a
legitimate interest in the essential facts about a financial transaction between an individual
and a governmental body. See ORDs 600 at 9-12 (1992) (employee’s designation of
retirement beneficiary, choice of insurance carrier, election of optional coverages, direct
deposit authorization, forms allowing employee to allocate pre-tax compensation to group
insurance, health care or dependent care), 545 at 4 (1990) (attorney general has found kinds
of financial information not excepted from public disclosure by common-law privacy to
generally be those regarding receipt of governmental funds or debts owed to governmental
entities).

Upon review, we find portions of the remaining information, which we have marked, are
highly intimate or embarrassing and not of legitimate public interest. Accordingly, the center
must withhold the information we have marked under section 552.101 in conjunction with
common-law privacy. However, we find you have failed to demonstrate how any portion of
the remaining information is highly intimate or embarrassing and of no legitimate concern
to the public. Accordingly, no portion of the remaining information may be withheld under
section 552.101 on the basis of common-law privacy.*

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5, 478 at 4 (1987), 455
at 3-7 (1987). The firstis the interest in independence in making certain important decisions
related to the “zones of privacy,” pertaining to marriage, procreation, contraception, family
relationships, and child rearing and education, that have been recognized by the United States
Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The
second constitutionally protected privacy interest is in freedom from public disclosure of
certain personal matters. See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th
Cir.1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the individual’s
privacy interest against the public’s interest in the information. See ORD 455 at 7.
Constitutional privacy under section 552.101 is reserved for “the most intimate aspects of
human affairs.” Id. at 8§ (quoting Ramie, 765 F.2d at 492). Upon review, we find that no
portion of the remaining information falls within the zones of privacy or implicates an
individual’s privacy interests for purposes of constitutional privacy. We therefore conclude
the center may not withhold any of the remaining information under section 552.101 in
conjunction with constitutional privacy.

Although you state you will redact the information you have marked under
section 552.117(a)(1) of the Government Code pursuant to section 552.024(c), we note a
portion of the remaining information may also be subject to section 552.117(a)(1). As

*As our ruling is dispositive as to this information, we need not address your remaining argument
against its disclosure.
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previously noted, section 552.117(a)(1) excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or
former employee of a governmental body who requests this information be kept confidential
under section 552.024 of the Government Code. See Gov’t Code § 552.117(a)(1). Whether
a particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may only be withheld under
section 552.117(a)(1) on behalf of a current or former employee who made a request for
confidentiality under section 552.024 prior to the date of the governmental body’s receipt of
the request for the information. Therefore, if the employee at issue timely elected to restrict
access to her information under section 552.024, the center must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. ’

In summary, the center must withhold: (1) the information you have marked under
section 552.101 of the Government Code in conjunction with section 161.032(a) of the
Health & Safety Code; (2) the information we have marked under section 552.102(a) of the
Government Code; (3) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; and (4) the information we
have marked under section 552.117(a) of the Government Code, to the extent the employee
at issue timely elected to restrict access to her information under sect1on 552.024 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

. This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attomey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Smcerely,
?QA\AW%M
Jennifer Burnett

Assistant Attorney General
Open Records Division

JB/dls
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Ref: ID# 403874
Fnc. Submitted documents

c: Requestor
(w/o enclosures)




