ATTORNEY
GREG ABBOTT

December 22, 2010

Ms. Julie V. Pandya

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2010-19323

Dear Ms. Pandya:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 403916 (Ref. No. 45915).

The City of Farmer’s Branch (the “city”), which you represent, received a request for text
messages and e-mails between five named individuals. You inform us that you do not
possess text messages responsive to the request.! You claim portions of the submitted
information are excepted from disclosure under sections 552.131 and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

Initially, you inform us that the city asked the requestor for clarification of a portion of the
request. See Gov’t Code § 552.222 (if request for information is unclear, governmental body
may ask requestor to clarify request). You inform us that the requestor has not responded
to this request for clarification; therefore, the city is not required to release any responsive
information for which it sought clarification. But if the requestor responds to the
clarification request, the city must seek a ruling from this office before withholding any
responsive information from the requestor. See Open Records Decision No. 663 (1999)
(ten-business-day deadline tolled while governmental body awaits clarification); City of

'In responding to a request for information under the Act, a governmental body is not required to
disclose information that did not exist at the time the request was received. See Economic Opportunities Dev.
Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records
Decision Nos. 563 at 8 (1990), 555 at 1-2 (1990).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that when a governmental entity,
acting in good faith, requests clarification or narrowing of an unclear or overbroad request
for public information, the ten-day period to request an attorney general ruling is measured
from the date the request is clarified or narrowed). Because you have been able to identify
certain types of records that you believe fall within the scope of the request, we will address
your arguments for that information.

Section 5 5'2.1331.‘ of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if the

information relates to economic development negotiations involving a

governmental body and a business prospect that the governmental body seeks

to have locate, stay, or expand in or near the territory of the governmental
 body and the information relates to:

(1) atrade secret of the business prospect; or

(2). commercial or financial information for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the
person from whom the information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a), (b). Section 552.131(a) protects the proprietary interests of third
parties that have provided information to governmental bodies, not the interests of
governmental bodies themselves. Therefore, we do not address the city’s arguments under
section 552.131(a). In this instance, there has been no demonstration by a third party that any
‘of the information at issue constitutes a trade secret or that release of any of the information
at issue would cause a third party substantial competitive harm. See generally Open Records
Decision Nos. 552 at 5 (1990) (attorney general will accept private person’s claim under
Gov’t Code § 552.110(a) if person establishes prima facie case for trade secret exception,
and no one submits argument that rebuts claim as matter of law), 661 at 5-6 (1999) (business
enterprise must show by specific factual evidence that release of information would cause
it substantial competitive harm). We therefore conclude that the city may not withhold any
of the information at issue under section 552.131(a) of the Government Code.

Section 552.131(b) protects information about a financial or other incentive that is being
offered to a business prospect by a governmental body or another person. You assert some
of the submitted information relates communications with a business prospect to “discuss
the possibility of it locating, staying, or expanding in or near the city and possible incentives
that the business prospect may be eligible for.” However, you have not demonstrated how
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the remaining information at issue consists of information about a financial or other incentive
being offered to the business prospects. Consequently, none of the submitted information
may be withheld under section 552.131(b).

You claim some of the submitted information is excepted from disclosure under
section 552.137 of the Government Code. Section 552.137 provides that “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically
with a governmental body is confidential and not subject to disclosure under [the Act],”
unless the owner of the e-mail address has affirmatively consented to its release or the e-mail
address is specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). We note
that section 552.137 is not applicable to an e-mail address that a governmental entity
maintains for one of its officials or employees. You do not indicate whether the owners of
the e-mail addresses at issue have consented to their disclosure. Therefore, except for the
e-mai] addresses we have marked for release, the city must withhold the e-mail addresses you
have marked, and the additional e-mail addresses we have marked, under section 552.137
of the Government Code As you raise no further exceptions, the remaining information
must be released. : ‘

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Miles'."_f
Assistant Attorney General
Open Records Division

IM/eeg

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address .
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision. '
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Ref: ID# 40329 16
Enc. Submitf_ed documents

c: Requestor
(w/o enclosures)




