
December 28,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Sergeant Ricardo Gonzalez 
,-.---~~~~~-,City-oLLaredo-Eolice-Department~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

4712 Maher Avenue 
Laredo, Texas 78041 

0R2010-19425 

Dear Sergeant Gonzalez: 

You ask whether certain infonnation is subject to required public disclosure under the 
Public illformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 402534. 

The City of Laredo (the "city") received a request for information pertaining to complaints 
against a named officer employed by the city's police depaliment (the"department"). You 
claim that the requested infonnation is excepted from disclosure under section 552.101 of 
the Government Code. We have considered the exception you claim and reviewed the 
submitted infonnation. 

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnation protected by section 143.089 
of the Loc'al Govenunent Code. You state the city is a civil service city under chapter 143 
of the Local Government Code. Section 143.089 provides for the maintenance of two 
different types of personnel files for each police officer employed by a civil service city: one 
that must be maintained as pali of the officer's civil service file alld another that the police 
depaliment may maintain for its own internal use. See Local Gov't Code § 143.089(a), (g). 
Under section 143.089(a), the officer's civil service file must contain certain specified items, 
including commendations, periodic evaluations by "the police officer's supervisor, alld 
documents relating to any misconduct in ally instance in which the department took 
disciplinary action against the officer under chapter 143 ofthe Local Govel1.ll11ent Code. Id. 
§ 143.089(a)(1)-(2). Chapter 143 prescribes the following types of disciplinalY actions: 
removal, suspension, demotion, and uncompensated duty. Id. §§ 143.051-.055. ill cases in 
which a police depaliment investigates a police officer's misconduct and takes disciplinary 
action against an officer, it is required by section 143.089(a)(2) to place all investigatory 
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records relating to the investigation and disciplinary action, including backgrOlUld docmnents 
such as complaints, witness statements, and documents oflike natme from individuals who 
were not in a supervisory capacity, in the police officer's civil service file maintained lUlder 
section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113,122 (Tex. 
App.-Austin 2003, no pet.). 

All investigatory materials in a case resulting in disciplinary action are "from the employing 
departnlent" when they are held by or are in the possession of the department because of its 
investigation into a police officer's misconduct, and the department must fOlward them to 
the civil service commission for placement in the civil service personnel file. Id. Such 

-------·records-maynut-he-withheid-ulTderse-ctr-crn-5-S2-:-tO-r-oftlreuovemmenrCoae in conjlUlcfi:-O;:o=n------
with section 143.089 of the Local Govemment Code. See Local Gov't Code § 143.089(f); 
Open Records Decision No. 562 at 6 (1990). fuformation relating to alleged misconduct or 
disciplinary action taken must be removed from the police officer's civil service file if the 
police department detennines that there is insufficient evidence to sustain the charge of 
misconduct or that the disciplinary action was taken without just cause. See Local Gov't 
Code § 143.089(b)-(c). 

Section 143.089(g) authOlizes a police department to maintain, for its own use, a separate 
and independent intemal persOlmel file relating to a police officer. See id. § 143.089(g). 
Section 143.089(g) provides as follows: 

A fire or police department may maintain a personnel file on a fire fighter or 
police officer employed by the department for the department's use, but the 
department may not release any information contained in the department file 
to any agency or person requesting infonnation relating to a fire fighter or 
police officer. The department shall refer to the director or the director's 
designee a person or agency that requests information that is maintained in 
the fire fighter's or police officer's persomlel file. 

Local Gov't Code § 143.089(g). hl City of San Antonio v. Texas Attorney General, 851 
S.W.2d 946 (Tex.App.-Austin 1993, writ denied), the court addressed a request for 
infonnation contained in a police officer's persomlel file maintained by the police department 
for its use and the applicability of section 143 .089(g) to that file. The records included in the 
departmental persOlmel file related to complaints against the police officer for which no 
disciplinary action was taken. The comi detennined section 143.089(g) made these records 
confidential. See 851 S.W.2d at 949; see also City of San Antonio v. San Antonio 
Express-News, 47 S.W.3d 556 (Tex. App.-Sml Antonio 2000, pet. denied) (restricting 
confidentiality undei' Local Gov't Code § 143. 089(g) to "information reasonably related to 
a police officer's or fire fighter's employment relationship"); Attomey General Opinion 
JC-0257 at 6-7 (2000) (addressing functions of Local Gov't Code § 143.089(a) and (g) files). 

You represent the submitted records pertain to investigations of alleged misconduct by the 
named officer that did not result in disciplinmy action. You also represent the submitted 
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records are maintained only in the named officer's departmental persoIDlel files as authorized 
under section 143.089(g) ofthe Local Government Code. However, we note internal affairs 
investigation number 05-111 clearly reflects the officer was suspended at the conclusion of 
the investigation. Therefore, despite your assertions, we find the complaint in internal affairs 
investigation number 05-111 resulted in disciplinary action against the named officer. As 
noted above, an officer's civil service file must contain documents relating to any misconduct 
in those cases where the police department took disciplinmy action against the officer. See 
Local Gov't Code § 089( a)(2); see also id. § § 143.051-. 052 (suspension and uncompensated 
duty are "disciplinary action[sJ" for purposes of section 143.089(a)(2)). Because internal 
affairs investigation lllunber 05-111 relates to misconduct that resulted in disciplinary action 

~~~a':gainstthe~offrc~erahssue~thkinfarnTatiulrmustb~e~l1Tailltlfmed in-tlreofficer'scivil servi"cer;-------~ 
file pursuant to section 143.089(a)(2), mId it may not be withheld under section 552.101 in 
conjunction with section 143.089(g) ofthe Local Govenllnent Code. However, we find the 
remaining submitted infonnation is confidential under section 143.089(g) and must be 
withheld U11der section 552.101 ofthe Govermnent Code. 

We note intemal affairs investigation number 05-111 includes infOllliation that is excepted 
from disclosure under section 552.102(a) of the Government Code.! Section 552.102(a) 
excepts from disclosure "infOllliation in a personnel file, the disclosure of which would 
constitute a clearlYlllwanmIted invasion of personal privacy." Gov't Code § 552.102(a). 
The Texas Supreme Court recently held section 552.1 02( a) excepts from disclosure the dates 
of birth of state employees in the payroll database of the Texas Comptroller of Public 
Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex. & The Dallas 
Morning News, Ltd., No. 08-0172, 2010WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, 
motions for reconsideration mId rehearing pending). Having carefully reviewed the 
infonnation at issue, we have marked the infOllliation in internal affairs investigation 
number 05-111 that must be withheld lUlder section 552.102(a) of the Govermnent Code. 

We note internal affairs investigation number 05-111 contains medical records, access to 
which is governed by the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. Section 159.002 of the MP A provides in relevant part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged mId may not be disclosed except as provided by this chapter. 

(c) A person who receives infOllliation from a confidential commU1lication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 

IThe Office ofthe Attorney General will raise a mandatory exception like section 552.102 on behalf 
of a governmental body, but ordinarily will not raise other exceptions. 
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infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Occ. Code § 159.002(b), (c). TIns office has concluded that, when a file is created as the 
result of a hospital stay, all the documents in the file that relate to diagnosis and treatment 
constitute either physician-patient communications or records of the identity, diagnosis, 
evaluation, or treatment of a patient by a physician that are created or maintained by a 
physician. See Open Records Decision No. 546 (1990). Medical records must be released 
on the patient's signed, written consent, provided that the consent specifies the 
(1) information to be covered by the release, (2) reasons or purposes for the release, and 

------,(3]~personio-whomiheinfonnationis~to-beTeleased:---St?B~Occ:-emte--§-§-tS-9-:004~005-:-Ally 

subsequent release of medical records must be consistent with the purposes for wInch the 
governmental body obtained the records. See id. § 159.002(c); Open Records Decision 
No. 565 at 7 (1990). We have marked medical records in intel11al affairs investigation 
number 05-111 that may be released only in accordance with the MP A. See Open Records 
Decision No. 598 (1991). 

Section 552.101 also encompasses the doctrine of common-law privacy, wInch protects 
infOlmation that (1) contains highly intimate or embarrassing facts, the pUblication ofwlnch 
would be lnghly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
The types of infOlmation considered intimate and embanassing by the Texas Supreme Court 
in Industrial Foundation included info1111ation relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In Open Records 
Decision No. 393 (1983), this office concluded information that either identifies or tends to 
identify a victim of sexual assault or other sex-related offense must be ,withheld under 
c01l1111on-law privacy. Open Records Decision Nos. 393 at 2,339 (1982); see also Morales 
v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity of witnesses to 
and victims of sexual harassment was lnghly intimate or embanassing infonnation and 
public did not have a legitimate interest in such infOlmation). Upon review, we find the 
alleged sexual assault victim's identifying infonnation, which we have marked, is highly 
intimate or embanassing and not of legitimate public concel11. Therefore, the city must 
withhold the infOlmation we have marked in intel11al affairs investigation number 05-111 
under section 552.101 in conjunction with cOlmnon-law privacy. 

Section 552.117( a) (2) ofthe Govenllnent Code excepts from disclosure the home address, 
home telephone number, and social security numb er of a peace officer, as well as infOlmation 
that reveals whether the peace officer has family members, regardless of whether the peace 
officer complies with sections 552.024 or 552.1175 ofthe Govenllnent Code. Gov't Code 
§ 552. 117(a)(2). Section 552.117(a)(2) adopts the 'definition of peace officer found at 
article 2.12 of the Code of Criminal Procedure. The city must withhold the infonnation we 
marked under section 552.117(a)(2) in internal affairs investigation number 05-111. 
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We note the remaining infomlation in intemal affairs investigation number 05-111 contains 
a Texas driver's license number subject to section 552.130 of the Govermnent Code. 
Section 552.130 excepts from disclosure "information [that] relates to ... a motor vehicle 
operator's or driver's license or pennit issued by an agency of this state[.]" feZ. 
§ 552.130(a)(1). Accordingly, the city must withhold the Texas driver's license number we 
have marked pursuant to section 552.130 ofthe Govermnent Code.2 

In summary, with the exception of intemal affairs investigation munber 05-111, the city must 
withhold the submitted information under section 552.101 of the Gove111ment Code in 
conjunction with section 143 .089(g) ofthe Local Govemment Code. The city must withhold 

----~--theinfonnatiolTwe_1Iave~narked_urrdersechon-5-5-2~t02ta:,)-oftlre-GuvennneIltCode:-Tlle city~-----~I 

may only release the marked medical records in accordance with the MP A. The city must 
also withhold the infonnation we have marked under (1) section 552.101 of the Govemment 
Code in conjunction with common-law privacy; (2) section 552.117 (a)(2) ofthe Govel11ment 
Code; and (3) section 552.130 of the Govenllnent Code. The remaining infOlmation in 
intel11al affairs investigation munber 05-111 must be released. 

This letter ruling is limited to the particUlar information at issue in this request and limited 
to the facts as presented to us; therefore, tIllS ruling must not be relied upon as a previous 
detennination regarding any other information or any other circmnstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more information concenllng those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free, 
at (877) 673-6839. Questions concenUng the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Jennifer Luttrall 
Assistant Attomey General 
Open Records Division 

JLldis 

2We note tIllS office issued Open Records Decision No. 684 (2009), a previous determination to all 
govennnental bodies authorizing them to withhold ten categories ofinfonnation, including a Texas driver's 
license number under section 552.13 0 of the Government Code, withoutthe necessity of requesting an attorney 
general decision. . 
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Ref: ID# 402534 

Ene. Submitted documents 

e: Requestor 
(w/o enclosures) 


