
December 29,2010 

Ms. LeAnne Lundy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Rogers, Morris & Grover, L.L.P. 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Lundy: 

0R2010-19436 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 404607. 

The Fort Bend Independent School District (the "district"), which you represent, received a 
request from an investigator with the Texas Education Agency ("TEA") for infomiation 
pertaining to a named former district employee. You state that student-identifying 
information has been redacted from some of the responsive records pursuant to the Family 
Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the United 
States Code. 1 You also state the district has released some of the requested information. 
You claim the remaining requested information is excepted from disclosure under sections 
552.101, 552.102, 552.107, 552.108, 552.117, 552.130, 552.136, and 552.147 of the 

lWe note: that the United States Department of Education Family Policy Compliance Office (the 
"DOE") has informed this office that FERP A does not permit state and local educational authorities to disclose 
to this office, without parental consent, unredacted, personally identifiable information contained in education 
records for the purpose of our review in the open records ruling process under the Act. The DOE has 
determined that FERP A determinations must be made by the educational authority in possession of the 
education records. A copy of the DOE's letter to this office is posted on the Attorney General's website at: 
http://www.oag.state.tx.us/openl20060725usdoe.pdf. 
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Government Code.2 We have considered the exceptions you claim and reviewed the 
submitted representative sample of information.3 

Initially, we note some of the submitted information, which we have marked, is not 
responsive to the instant request for information because it was created after the date the 
request was received. Additionally, you inform us that Exhibits D and E were submitted for 
informational purposes and are not responsive to the request. This ruling does not address 
the public availability of non-responsive information, and the district is not required to 
release non-responsive information in response to this request. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial deci~ion." Gov't 
Code § 552.101. This exception encompasses information other statutes make confidential. 
You claim section 552.101 in conjunction with the Americans with Disabilities Act of 1990 
(the "ADA") for a portion of the submitted information. See 42 U.S.C. §§ 12101 et seq. 
Title I of the ADA provides that information about the medical conditions and medical 
histories of applicants or employees must be (1) collected and maintained on separate forms, 
(2) kept in separate medical files, and (3) treated as a confidential medical record. 
Information obtained in the course of a "fitness for duty examination," conducted to 
determine whether an employee is still able to perform the essential functions of his or her 
job, is to be treated as a confidential medical record as well. See 29 C.F.R. § 1630.14(c); see 
also Open Records Decision No. 641 (1996). The federal Equal Employment Opportunity 
Commission (the "EEOC") has determined that medical information for the purposes of the 
ADA includes "specific information about an individual's disability and related functional 
limitations, as well as general statements that an individual has a disability or that an ADA 
reasonable accommodation has been provided for a particular individual." See Letter from 
Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, 
National Labor Relations Board, 3 (Oct. 1, 1997). 

You contend a portion of the information submitted in Exhibit C is confidential under the 
ADA because the information "relates to medical history information." Having considered 
your arguments and reviewed the information at issue, we find that you have not 

2you also claim this information is protected under the attorney-client privilege under section 552.101 
in conjunction witli Texas Rule of Evidence 503. We note this office has concluded that section 552.101 does 
not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). 
Additionally, in this instance the information is properly addressed under section 552.1 07, rather than rule 503. 
Open Records Decision No. 676 at 3 (2002). 

3We assume that the representative sample of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of infonnation than that submitted to this 
office. 
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demonstrated that any of the information at issue falls within the scope of the federal law. 
See Ballard v. Healthsouth Corp., 147 F. Supp. 2d 529,534 (N.D. Tex. 2001) (information 
not confidential under ADA when not obtained by an employer as a result of job-related 
medical examin,ation); Wiggins v. Da Vita Tidewater, LLC, 451 F. Supp.2d 789, 801-02 (E.D. 
Va. 2006) (information not confidential as medical information under ADA ifnot obtained 
as part of employee health program or from medical examinations conducted at employer's 
direction). We therefore conclude the district may not withhold any of the information at 
issue in Exhibit C under section 552.101 of the Government Code in conjunction with the 
ADA. 

Section 552.101 of the Government Code also encompasses information protected by 
section 6103(a) oftitle 26 of the United States Code. Section 6103(a) renders tax return 
information confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open 
Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term "return 
information" as "a taxpayer's identity, the nature, source, or amount of his income, 
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax li~bility, 
tax withheld, deficiencies, overassessments, or tax payments ... or any other data, received 
by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Internal 
Revenue Service] with respect to a return or with respect to the determination of the 
existence, or possible existence, ofliability ... for any tax, penalty, interest, fine, forfeiture, 
or other imposition, or offense[.]" See 26 U.S.C. § 61 03 (b)(2)(A). Federal courts have 
construed the term "return information" expansively to include any information gathered by 
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 
States Code. &e Mallas v. Kalak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in 
part, afj'd in part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). 
Accordingly, the district must withhold the W -4 form we have marked in Exhibit C pursuant 
to section 552.101 of the Government Code in conjunction with section 6103(a) oftitle 26 
of the United States Code. 

Section 552.101 of the Government Code also encompasses section 21.355 of the Education 
Code, which provides that "[a] document evaluating the performance of a teacher or 
administrator is confidential." Educ. Code § 21.355. Additionally, the court has concluded 
that a written reprimand constitutes an evaluation for purposes of section 21.355 as it 
"reflects the principal's judgment regarding [a teacher's] actions, gives corrective direction, 
and provides for further review." North East lndep. Sch. Dist. v. Abbott, 212 S.W.3d 364 
(Tex. App.-Austin2006, nopet.). This office has interpreted section 21.355 to apply to any 
document that evaluates, as that term is commonly understood, the performance of a teacher 
or an administrator. See Open Records Decision No. 643 (1996). In Open Records Decision 
No. 643, we concluded that a "teacher" for purposes of section 21.355 means a person who 
(1) is required to and does in fact hold a certificate or permit required under chapter 21 of the 
Education Code and (2) is teaching at the time of his or her evaluation. Id. We also have 
determined that the word "administrator" in section 21.355 means a person who is required 
to and does in fact hold an administrator's certificate under subchapter B of chapter 21 of the 
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Education Code and is performing the functions of an administrator, as that term is 
commonly defined, at the time of the evaluation. Id. 

You assert one of the submitted documents is a written reprimand that is confidential under 
section 21.355. However, upon review, we find that you have failed to demonstrate how the 
information at issue constitutes an evaluation as contemplated by section 21.355. 
Accordingly, the district may not withhold any of the submitted information under 
section 552.101 in conjunction with section 21.355 of the Educatiori Code. 

Section 552.130 of the Government Code provides that information relating to a motor 
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a 
Texas agency is excepted from public release. Gov't Code § 552. 130(a)(1), (2). 
Accordingly, th~ district must withhold the Texas driver's license numbers you have marked, 
and the additional Texas motor vehicle record information we have marked, under 
section 552.130 of the Government Code.4 

We note TEA's request states it is seeking this information under the authority provided to 
the State Board for Educator Certification ("SBEC") by section 249.14 of title 19 of the 
Texas Administrative Code.5 Accordingly, we will consider whether section 249.14 of 
title 19 of the Texas Administrative Code permits TEA to obtain information that is 
otherwise protected by the exceptions discussed above. See Open Records Decision No. 451 

_ at 4 (1986) (specific access provision prevails over generally applicable exception to public 
d.isclosure) . 

Chapter 249 oftitle 19 of the Texas Administrative Code governs disciplinary proceedings, 
sanctions, and contested cases involving SBEC. See 19 T.A.C. § 249.4. Section 249.14 
provides in relevant part: 

(a) [TEA] staff may obtain and investigate information concerning alleged 
improper conduct by an educator, applicant, examinee, or other person 

4We note that this office issued Open Records Decision No. 684 (2009), a previous detennination to 
all governmental bodies authorizing them to withhold ten categories ofinfonnation, including a W -4 fonn under 
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of the United States 
Code and a Texas driver's license number and license plate number under section 552.130, without the 
necessity of requesting an attorney general decision. 

5Chapter 21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of public school educators. See Educ. Code 
§ 21.031(a). Section 21.041 of the Education Code states that SBEC may "provide for disciplinary 
proceedings, including the suspension or revocation of an educator certificate, as provided by Chapter 2001, 
Government Code." Id. § 21.041 (b )(7). Section 21.041 also authorizes SBEC to "adopt rules as necessary for 
its own procedures.'; Id. § 21.041(a). 
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subj ~ct to this chapter that would warrant [SBEC] denying relief to or taking 
disciplinary action against the person or certificate. 

(c) The TEA staff may also obtain and act on other information providing 
grounds for investigation and possible action under this chapter. 

19 T.A.C. § 249.14(a), (c). In this instance, the TEA requestor states he is investigating 
allegations made against the named former district employee and that he needs to review the 
requested records to determine whether measures need to be taken against this person's 
teaching credentials. Thus, we find that the information at issue is subj ect to the general 
right of access afforded to the TEA under section 249.14. However, because some of the 
requested information is specifically protected from public disclosure by the statutes 
discussed above, we find there is a conflict between these statutes and the right of access 
afforded to TEA investigators under section 249.14. 

With regard to the W -4 form submitted in Exhibit C, we noted above that this form is 
confidential pursuant to section 6103(a) oftitle 26 of the United States Code. As a federal 
law, section 6193(a) preempts any conflicting state provisions, including section 249.14 of 
the Texas Administrative Code. See Equal Employment Opportunity Comm 'n v. City of 
Orange, Texas, 905 F. Supp 381, 382 (E.D. Tex. 1995) (federal law prevails over 
inconsistent provision of state law). Therefore, notwithstanding section 249.14 ofthe Texas 
Administrative Code, the district must withhold the W -4 form we have marked in Exhibit 
C under section 552.101 of the Government Code in conjunction with section 6103(a) of 
title 26 of the United States Code. 

We also note that section 249.14 of the Texas Administrative Code does not specifically 
grant access to information encompassed by section 552.130 ofthe Government Code, which 
has its own access provisions governing release of information. Where general and specific 
provisions are in irreconcilable conflict, the specific provision typically prevails as an 
exception to the general provision unless the general provision was enacted later and there 
is clear evidence that the legislature intended the general provision to prevail. See Gov't 
Code § 311.026(b); City of Lake Dallasv. Lake Cities Mun. Util. Auth., 555 S.W.2d 163,168 
(Tex. Civ. App.-Fort Worth 1977, writ refd n.r.e.). Accordingly, section 552.130 prevails 
over the general TEA right of access. We therefore conclude that, notwithstanding the 
provisions of section 249.14, the district must withhold the information that is excepted from 
disclosure under section 552.130 of the Government Code. 

You also seek to withhold some of the remaining information under section 552.101 of the 
Government Code in conjunction with common-law privacy and under sections 552.1 02( a), 
552.102(b), 552.107, 552.108(a)(1), 552.117, 552.136, and 552.147 of the Government 
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Code.6 We also understand that the district seeks to withhold the personal e-mail address it 
has marked pursuant to section 552.137 of the Government Code.7 Those sections are 
general exceptions to disclosure under the Act, however, and do not have their own release 
provisions. Therefore, TEA's statutory right of access under section 249.14 prevails over 
those sections, and none of the remaining information may be withheld under 
sections 552.101, 552.102(a) 552.102(b), 552.107(1), 552.108(a)(1), 552.117, 552.136, 
552.137, and 552.147. See ORD 451 at 4. 

In summary, the district must withhold the W -4 form we have marked in Exhibit C under 
section 552.101 ofthe Government Code in conjunction with section 6103(a) oftitle 26 of 
the United States Code and the marked Texas motor vehicle record information under 
section 552.130 of the Government Code. The district must release the remaining 
information to the TEA requestor pursuant to section 249.14 of title 19 of the Texas 
Administrative Code.8 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 

6Common-law privacy under section 552.101 protects highly intimate or embarrassing information, 
such that its release would be highly objectionable to a person of ordinary sensibilities, that is not a matter of 
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
Section 552.102(a) protects information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy. See Gov't Code § 552.102(a). Section 552.102(b) excepts from 
disclosure a trans9ript from an institution of higher education maintained in a professional public school 
employee's persoimel file, except for the degree obtained or the curriculum. See id. § 552.102(b). 
Section 552.107(1) protects information that comes within the attorney-client privilege. See id. § 552.107. 
Section 552.108 excepts irtformation held by a law enforcement agency if release of the information would 
interfere with the detection, investigation, or prosecution of crime. See id. § 552.108(a)(1). Section 552.117 
excepts the present and former home addresses and telephone numbers, social security numbers, and family 
member information of current or former officials or employees of a governmental body who timely request 
confidentiality for the information under section 552.024 ofthe Government Code. See id. § 552.117(a)(1). 
SeCtion 552.136 provides that "[n]otwithstanding any other provision ofthis chapter, a credit card, debit card, 
charge card, or access device number that is collected, assembled" or maintained by or for a governmental body 
is confidential." See id. § 552.136. Section 552.147 excepts a living person's social security number. See 

,id. § 552.147(a). 

7Section 552.137 excepts an e-mail address of a member of the public provided for the purpose of 
communicating electronically with a governmental body. See Gov't Code § 552.137(a). 

8Because the TEA has a right of access to certain information in the submitted documents that 
otherwise would be excepted from release under the Act, the district must again seek a decision from this office 
if it receives a request for this information from a different requestor without such a right of access. 
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responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

S;;;fJf7r 
Amy 1.S. Shipp 
Assistant Attorney General 
Open Records Division 

ALS/tf 

Ref: ID# 404607 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


