
December 29; 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Charles Weir 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283 

Dear Mr. Weir: 

0R2010-19457 

You ask whether certain information is subj ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#A06814 (COSA File No. 2010-6892). 

The San Antonio Police Department (the "department") received a request for four categories 
of information pertaining to police report number 00-820033. You claim that the submitted 
information is excepted from disclosure under section 552.108 ofthe Government Code. We 
have considered the exception you claim and reviewed the submitted information. 

Initially, we note you have not submitted the requested 911 call transcriptions. To the extent 
information responsive to that part ofthe request existed on the date the department received 
the request, we assume you have released it. If you have not released any such information, 
you must do so at this time. See Gov't Code §§ 552.301(a), .302; see also Open Records 
Decision No. 664 (2000) (if governmental body concludes that no exceptions apply to 
requested inf~rmation, it must release infonnation as soon as possible). 

Next, we must address the department's obligations under the Act. Section 552.301 ofthe 
Government Gode describes the procedural obligations placed on a governmental body that 
receives a 'written request for information it wishes to withhold. Pursuant to 
section 552.301(b) of the Government Code, the governmental body must request a ruling 
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from this office and state the exceptions to disclosure that apply within ten business days 
after receiving the request. See Gov't Code § 552.301(b). In this instance, the department 
received the request for information on October 27, 2010. The department's request for a 
decision, however, bears a post office mark showing it was mailed on November 12, 2010, 
which is more than ten business days after the department's receipt of the request. See id. 
§ 552.308(a) (ten day deadlinemetifrequest for ruling bears post office mark indicating time 
within ten day period). Thus, we find the department failed to comply with the requirements 
of section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
tequested information is public and must be released unless a compelling reason exists to 
withhold the-information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. a/Ins., 797 
S.W.2d 379,)81-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to Gov't Code § 552.302); see also 'open Records Decision No. 630 (1994). 
Generally, a compelling reason to withhold information exists where some other source of 
law makes the information confidential. Open Records Decision No. 150 at 2 (1977). 
Although you assert the submitted information is excepted under section 552.108 of the 
Government Code, this section is discretionary in nature. It serves only to protect a 
governmental body's interests, and may be waived; as such, it does not constitute a 
compelling reason to withhold information for purposes of section 552.302. See Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov't 
Code § 552.108 subject to waiver). Thus, the submitted information may not be withheld 
under section. 552. 108 of the Government Code. However, some of the information falls 
within the scope of sections 552.101, 552.130, and 552.136 of the Government Code. As 
those exceptions are mandatory and may not be waived by a governmental body's failure to 
comply with section 552.301, we will address their applicability. See Gov't Code § 552.352; 
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).! 

Section 552.1 01 of the Government Code excepts from public disclosure "information 
considered tobe confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code f552.101. This exception encompasses information protected by chapter 411 
of the Govelmnent Code, which deems confidential criminal history record information 
("CHRI"). eHRI is defined as "information collected about a person by a criminal justice 
agency that, consists of identifiable descriptions and notations of arrests, detentions, 

'The Office of the Attorney General will raise a mandatolY exception on behalf of a governmental 
body, but ordin~rily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). . 
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indictments, informations, and other formal criminal charges and their dispositions." Gov't 
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CRR! that" ~tates obtain from the federal government or other states. See Open Records 
Decision No. 565 (1990). The federal regulations allow each state to follow its individual 
law with respect to CRR! it generates. Id. at 10-12. Sections 411.083(b)(1) and 411.089(a) 
authorize a cr,iminal justice agency to obtain CHRI; however, a criminal justice agency may' 
not release CRR! except to another criminal justice agency for a criminal justice purpose. 
See Gov't Code § 411.089(b)(1). Upon review, we find the Federal Bureau offuvestigation 
("FBI") number we marked constitutes CRR!. which must be withheld pursuant to 
section 552.101 in conjunction with section 411.083 of the Government Code. 

Section 5520101 of the Government Code also encompasses the common-law right of 
privacy. Common-law privacy protects information that (1) contains highly intimate or 
embarrassing facts, the pUblication of which would be highly objectionable to a reasonable 
person and (~) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. 
Accident Bd.,· 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. A 
compilation of an individual's criminal history is highly embarrassing information, the 
publication of which would be highly objectionable to a reasonable person. Cf Us. Dep't 
of Justice v. Reporters Comm.for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding 
significant p#vacy interest in compilation of individual's criminal history by recognizing 
distinction between public records found in courthouse files and local police stations and 
compiled summary of criminal history information). Furthermore, we find a compilation of 
a private citiien's criminal history is generally not of legitimate concern to the public. 
Therefore, the compilation of criminal history we marked must be withheld under 
section 552. WI of the Government Code in conjunction with common-law privacy. 

,,' 

The records also contain information that must be excepted under section 552.130 of the 
Government¢ode. Section 552.130 provides that information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by a Texas 
agency is excepted from public release. Gov't Code § 552.130(a)(1), (2). Accordingly, the 
department must withhold the Texas driver's license and motor vehicle record information 
we have marked under section 552.130. The department must also withhold the Texas 
license plate.numbers in the photographs and at the 49-second mark of Track Three ofthe 
911 call audio recordings under section 552.130. 

Lastly, we note the records contain an insurance policy number. Section 552.136 of the 
Government ,Code provides: 

(a) Inthis section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identi;fication number, or other telecommunications service, equipment, or 

,":" 
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instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 

'. (1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

Gov't Code § 552.136. We conclude the insurance policy number we marked cons'titutes an 
access device number for purposes of section 552.136. Thus, the department must withho ld 
the marked insurance policy number under section 552.136 of the Government Code. 

In summary; the department must withhold the FBI number we marked pursuant to 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code; the compilation of criminal history we marked under section 552.101 in 
conjunction with common-law privacy; the Texas driver's license and motor vehicle record 
information we marked under section 552.130, as well as the Texas license plate numbers 
in the photographs and 911 call audio recordings under section 552.130; and the marked 
insurance policy number under section 552.136 of the Government Code.2 The remaining 
information must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 

2This 9ffice issued Open Records Decision No. 684 (2009), a previous detem1ination to all 
governmental b()dies authorizing them to withhold ten categories of information, including Texas driver's 
license and license plate numbers under section 552.130 ofthe Government Code and insurance policy numbers 
under section 552.136 of the Government Code, without the necessity of requesting an attorney general 
decision. ::,; 

3The remaining inforn1ation contains social security numbers. Section 552.147(b) of the Government 
Code authorizes' 'a governmental body to redact a living person's social security number fi:om public release 
without the ne~essity of requesting a decision from this office under the Act. 
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at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

KLC/vb 

Ref: ID# 406814 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


