
January 3,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Stephen R. Alcorn 
Assistant City Attorney 
City of Grand Prairie 
P.O. Box 534045 
Grand Prairie, Texas 75053-4045 

Dear Mr. Alcorn: 

0R2011-00091 

You ask whether certain infonnation is subject to required public disclosure under the 
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas 
assigned ID# 404609. 

The City of Grand Prairie (the "city") received a request for a copy of a specified 
perfonnance improvement plan for the chief of police (the "chief') and any documents 
related to the chiefs progress during the plan and completion of the plan; results from two 
departmental :surveys, including raw data; and e-mails or other correspondence between the 
city manager and the chief, or other city officials, regarding the chief s perfonnance during 
a specified time period. You claim that some ofthe submitted infonnation is excepted from 
disclosure under sections 552.101 and 552.107 of the Government Code.! We have 
considered the exceptions you claim and reviewed the submitted infonnation. 

You claim a,portion of the submitted infonnation is excepted from disclosure under 
section 552.107 ofthe Government Code. Section 552.107 (1) protects infonnation coming 
within the attorney-client privilege. When asserting the attorney-client privilege, a 
govemmentali body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the infonnation at issue. Open Records 
Decision No. 676 at 6-7 (2002). First, a goyenllnental body must demonstrate that the 
infonnation constitutes OT. documents a communication. Id. at 7. Second, the 
communicatic)n must have been made "for the purpose of facilitating the rendition of 
professionall~gal services" to the client governmental body. TEX. R. EVID. 503(b)(1). The 
privilege doe~, not apply when an attorney or representative is involved in some capacity 

[We uriderstand from the substance of your arguments that you raise section 552.107 of the 
Government Code. 
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other than that of providing or facilitating professional legal services to the client 
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App .-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Third, the privilege applies only to 

. communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 
issue has been made. Lastly, the attorney-client privilege applies only to a confidential 
communication, id. 503(b )(1), meaning it was "not intended to be disclosed to third persons 
other than thdse to whom disclosure is made in furtherance of the rendition of professional 
legal services to the client or those reasonably necessary for the transmission of the 
communicati()n.', Id. -50j(a)(5). Whether a communication meets this definition depends 
on the intent ofthe parties involved at the time the infonnation was communicated. Osborne 
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may elect to waive the privilege at any time, a governmental body must explain that 
the confidenti;:tlity of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920,923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

You claim thc:j.t the information at issue consists of notes documenting a communication in 
which the city manager sought legal advice from the city attorney. You indicate that the 
communication was intended to be confidential, and that the confidentiality of the 
communication has been maintained. Upon review, we find that the city may withhold the 
information you have marked under section 552.107 of the Government Code. 

You claim portions of the remaining information are subject to section 552.101 of the 
Government Code, which excepts from disclos'ure "information considered to be confidential 
by law, either constitutional, statutory,' or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses section 143.089 ofthe Local Government Code. You state the 
city is a civil s,ervice city under chapter 143 ofthe Local Government Code. Section 143.089 
contemplates -two different types of personnel files, a police officer's civil service file that 
the civil serVice director is required to maintain, and an internal file that the police 
department rn;f\.y maintain for its own use. Local Gov't Code § 143.089(a), (g). In cases in 
which a polici department investigates a police officer's misconduct and takes disciplinary 
action against a police officer, it is required by section 143.089(a)(2) to place all 
investigatory :,records relating to the investigation and disciplinary action, including 
background documents such as complaints, witness statements, and documents of like nature 
from individuals who were not in a supervisory capacity, in the police officer's civil service 
filemaintained under section 143.089(a)? Abbottv. City o/Corpus Christi, 109 S.W.3d 113, 

2Chapter 143 prescribes the following types of disciplinmy actions: removal, suspension, demotion, 
and uncompensated duty. See Local Gov't Code §§ 143.051-.055. 

I 



Mr. Stephen R. Alcorn - Page 3 

122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action are "from the employing department" when they are held by or in 
possession of the city because of its investigation into a police officer's misconduct, and the 
city must forward them to the civil service commission for placement in the civil service 
personnel file.' Id. Such records are subject to release under chapter 552 ofthe Government 
Code. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990). 
However, a document relating to a police officer's alleged misconduct may not be placed in 
Iris civil service personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code § 143.089(b). However, information maintained in a police 
department's internal file pursuant to section 143.089(g) is confidential and must not be 
released. City of San Antonio v. Tex. Attorney Gen., 851 S.W.2d 946, 949 (Tex. App.-

. Austin 1993, ;writ denied). 

The information at issue consists of a perfonnance improvement plan (the "PIP") for the 
. chief, communications between the chief and city manager regarding the PIP, daily activity 
logs created by the chief in accordance with the PIP, and survey information concerning the 
chief s perfon.nance. The city has previously taken the position that the chief is not a civil 
service employee. You inform us, however, that, after the request was received, the chief 
retired from his position as department head. You argue that since the information at issue 
did not resultin disciplinary action and this individual is now a civil service officer, the 
information at issue must be withheld under section 143.089(g) of the Government Code. 

We note that section 143.021(b) of the Local Government Code provides that "[e]xcept for 
the departme1J.t head and a person the department head appoints in accordance with Section 
143.014 or 143.102, each fire fighter and police officer is classified as prescribed by this 
subchapter, a:p.d has civil service protection." Local Gov't Code § 143.021(b) (emphasis 
added). Sectipn 143.003 ofthe Local Government Code defines "department head" as "the 
chief or head: of a fire or police department or that person's equivalent, regardless of the 
name or titleiIsed." Id § 143.003(2). We note that the infonnation at issue pertains to the 
performance !pf an individual as a chief of police, rather than as a police officer. 
Accordingly, we find you have failed establish that section 143.089 ofthe Local Government 
Code, which gply applies to the personnel files of civil service peace officers and firefighters, 
is applicable t() the information at issue. Therefore, no part ofthe information at issue may 
be withheld \under section 552.101 of the Government Code in conjunction with 
section 143.089(g) of the Local Government Code. 

Next, section 552. 101 of the Government Code also encompasses information protected by 
section 261.291 of the Family Code, which provides in part: 

(a) [T]he following information is confidential, is not subject to public 
releas~ under Chapter 552, Government Code, and may be disclosed only for 
purpo~es consistent with [the Family Code] and applicable federal or state 
law or under rules adopted by an investigating agency: 

,i. 
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(I) a report of alleged or suspected abuse or neglect made under this 
... chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
., records, communications, audiotapes, videotapes, and working papers 
. used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). Upon review, we find some ofthe information at issue was used 
or developed in investigations under section 261.20 1 (a). See id. § 261.00 1 (defining "abuse" 
and "neglecCfor purposes of chapter 261 of the Family Code); see also id. § 101.003(a) 
(defining "child" for purposes of this section as person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority removed for general 
purposes). Accordingly, the city must withhold the information we have marked under 
section 552.101 ofthe Government Code in conjunction with section 261.201 ofthe Family 
Code. 

We note the remaining submitted information includes information that is excepted from 
disclosure under section 552.102(a) ofthe Govenunent Code.3 Section 552.102(a) excepts 
from disclosure "information in a personnel file, the disclosure of which would constitute 
a clearly unwarranted invasion of personal privacy." Gov't Code § 552.1 02( a). The Texas 
Supreme Court recently held section 552.1 02(a) excepts from disclosure the dates of birth 
of state employees in the payroll database ofthe Texas Comptroller of Public Accounts. Tex. 
Comptroller o/Pub. Accounts v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd., 
No. 08-0172; 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for 
reconsideration and rehearing pending). Having carefully reviewed the information at issue, 
we have marked a representative sample of the information that must be withheld under 
section 552. 102 (a) of the Government Code. 

We note somle of the remaining submitted information is subject to section 552.117 ofthe 
Government Code. Section 552.117(a)(2) excepts from public disclosure a peace officer's 
home address, and telephone number, social security number, and family memb er infonnation 
regardless ofrwhether the peace officer made an election under section 552.024 of the 
Government Code. Gov't Code § 552. 117(a)(2). Section 552.117(a)(2) applies to peace 
officers as de.fined by article 2.12 of the Code of Criminal Procedure. To the extent the 
individuals at, Issue are currently licensed peace officers as defined by aliicle 2.12, the city 
must withhold the information we have marked under section 552.117(a)(2) of the 
Government Code.4 

3The Office of the Attomey General will raise a mandatory exception like section 552.102 on behalf 
of a govemment~l body, but ordinarily will not raise other exceptions. 

4We ndte the previous determination issued in Open Records Decision No. 670 (2001) authorizes a 
govemmental body to withhold the home addresses and telephone numbers, personal pager and cellular 
telephone numbers, social security numbers, and family member information of its peace officers under 

.. I 
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If the indivicl;uals are not currently licensed peace officers, section 552.117(a)(1) of the 
Government Code may apply to the information at issue. Section 552.117 (a)(1) excepts from 
disclosure the home addresses and telephone numbers, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 ofthe Government Code. 
Id. § 552. 117(a)(I). Whether a particular piece of information is protected by 
section 552.117(a)(I) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). The city may only withhold the information at issue 
under section.'552.117(a)(I) ifthe individuals elected confidentiality under section 552.024 
prior to the date on which the request for this information was made. If the individuals made 
a timely election under section 552.024, the city must withhold the information we have 
lllarkedUlide~section 552.117(a)(1): lfthe individuals did not make timely elections under 
section 552.024, this information may not be withheld under section 552.117(a)(1). 

Section 552.161 also encompasses the doctrine of common-law privacy and excepts from 
public disclosUre private information about an individual if the information (1) contains 
highly intimate or embarrassing facts, the publication of which would be highly obj ectionable 
to a reasonable person and (2) is not of legitimate concern to the pUblic. Indus. Found. v. 
Tex. Indus. 4ccident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the 
applicability of common~law privacy, both prongs ofthis test must be satisfied. Id. at 681-
82. This offiqe has found that some kinds of medical information or information indicating 
disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (information pertaining 
to illness fron: severe emotional and job-related stress protected by common-law privacy), 
455 (1987) (information pertaining to prescription drugs, specific illnesses, operations and 
procedures, ai!.d physical disabilities protected from disclosure). We note that the fact that 
a public emp~oyee is sick is public information, but specific information about illnesses is 
excepted from disclosure. See ORD 470 at 4. Finally, we note that the right of privacy 
lapses at death; thus information may not be withheld on the basis of the privacy interests of 
a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 
491 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also Justice v. Belo 
Broadcastingporp., 472F. SUpp. 145, 146-47 (N.D. Tex. 1979); Attorney General Opinions 
JM-229, H-917; ORD 272 at 1. 

We find that some of the remaining submitted infonnation is protected under common-law 
privacy; therefore, the city must generally withhold the information we have marked on that 
basis under s~ction 552.101 of the Goven11llent Code. However, we note that a portion of 
the informati9n we have marked may only be withheld under common-law privacy if 
section 552.117 does not apply. 

Next, section p52.130 of the Government Code provides that information relating to amot6r 
vehicle title 01" registration issued by a Texas agency is excepted from public release. Gov't 

section 552.117(a)(2) without the necessity of requesting an attorney general decision. 
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Code § 552.130(a)(2). The city must withhold the Texas license plate numbers we have 
marked under section 552.130 of the Government Code. 

In summary, the city may withhold the information you have marked under section 552.107 
of the Government Code. The city must withhold the information we have marked under 
section 552.101 ofthe Government Code in conjunction with section 261.201 ofthe Family 
Code. The ci~y must withhold the information we have marked under section 552.1 02( a) of 
the Government Code. To the extent the individuals at issue are currently licensed peace 
officers as defined by article 2.12, the city must withhold the information we have marked 
under section552.117(a)(2) of the Government Code. If the individuals are not currently 
licensed peace officers but made timely elections under section 552.024 ofthe Government 
Code,the citynmst withhold the information we have marked under section 552.117(a)(1) 
ofthe Government Code. The city must generally withhold the information we have marked 
under section552.101 of the Government Code in conjlmction with common-law privacy. 
However, a portion ofthe information we have marked under section 552.101 may only be 
withheld under common-law privacy if section 552.117 does not apply. The city must 
withhold the:Texas license plate numbers we have marked under section 552.101 of the 
Government Code. The city must release the remaining submitted information. 5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts a~:presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiQ~Tegarding any other information or any other circumstances. 

This ruling tr:iggers important deadlines regarding the rights and responsibilities of the 
governmentalbodyand of the requestor. For more infonnation concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Qffice of the Attorney General's Open Government Hotline, toll free, at 
(877) 673-68.39. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

lYw1MuYCC , " 

"{ 

Tamara H. Hqlland 
Assistant Attq>mey General 
Open Records Division 

THH/em 

5We noie this office issued Open Records Decision No. 684 (2009), a previous determination to all 
govenunental bc)(lies authorizing them to withhold ten categories of information, including a Texas license plate 
number under seCtion 552.130 of the Government Code, without the necessity of requesting an attorney general 
decision. 
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Ref: ID# 404609 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


