
Januaty 7,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

-----------'MT:-~en-~Tkpatrid, ... --------------------------------1 

Senior Program Manager 
Transportation Department 
North Central Texas COlmcil of Govennnents 
P.O. Box 5888 
Arlington, Texas 76005-5888 

Dear Mr. Kilpatrick: 

0R2011-00395 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Govenunent Code. Your request was 
assigned ID# 405202. 

The North Texas Council ofGovennnents (the "council") received a request for infonnation 
related to the Cotton Belt Corridor hmovative Finance Initiative, including all bids submitted 
in response to the related request for proposals. You state you have released some of the 
responsive infonnation to the requestor. Although you take no position on whether the 
requested bid infonnation is excepted from disclosure, you state release of this information 
may implicate the proprietary interests of Deloitte Corporate Finance, LLC ("Deloitte"), 
Grant Thomton, LLP ("Grant Thomton"), ABCOM Tec1mology Corporation ("ABC OM"), 
Pricewaterhouse Coopers ("PWC"), Partnership for Livable COlmmmities, and Bank of 
America/Merrill Lynch. Accordingly, you have notified these third parties ofthe request and 
of their right to submit argmnents to tIlls office as to why their infonnation should not be 
released. See Gov't Code § 552.305(d) (pennitting interested third party to submit to 
attomey general reasons why requested infonnation should not be released); Open Records 
Decision No. 542 (1990) (statutOlypredecessor to section 552.305 pennitted govennnental 
body to rely on interested third patiy to raise and explain applicability of exception to 
disclosure lmder certain circumstances). We have received COlmllents from Deloitte and 
Grant Thornton and reviewed the submitted infonnation. 

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employment Opportunity Employer. hinted on Recycled Paper 



Mr. Ken Kirkpatrick - Page 2 

We note that an interested third party is allowed ten business days after the date of its receipt 
of the govenllnental body's notice to submit its reasons, if any, as to why information 
relating to that patiy should not be released. See Gov't Code § 552.305( d)(2)(B). As ofthe 
date ofthis decision, we have not received cOlTespondence from ABC OM, PWC, Partnership 
for Livable Communities, or Bank of AmericaiMelTill Lynch. Thus, these third parties have 
not demonstrated that they have a protected proprietaty interest in any of the submitted 
infonnation. See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to 
prevent disclosure of conmlercial or financial infonnation, patiy must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
infonnation would cause that party substantial competitive hann), 552 at 5 (1990) (party 

-------I=n=u=steStablish prima Jacie case that infonnation is traae secret), 542 at 3 (1990). 
Accordingly, the council may not withhold the submitted infonnation on the basis of any 
proprietary interests ABC OM, PWC, Partnership for Livable Communities, or Batlie of 
AmericaiMelTill Lynch may have in the infonnation. We will, however, consider Deloitte 
and Grant Thol11ton's arguments under sections 552.101 atld 552.110 of the Govenllnent 

. Code. 

Grant Thol11ton generally asserts portions of its submitted proposal are subject to common
law privacy. Section 552.1 01 ofthe Govel11lnen.t Code excepts from disclosure "infonnation 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses the doctrine of common-law privacy, 
which protects infonnation that (1) contains highly intimate or embarrassing facts, the 
pUblication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concel11 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). The types ofinfonnation considered intimate or embalTassing 
by the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual orgatlS. 
Id. at 683. However, we find Grant Thol11ton has failed to demonstrate how any pOliion of 
the submitted infonnation is highly intimate or embalTassing atld not of legitimate public 
interest. Accordingly, no pOliion of Grant Thol11ton's submitted info1111ation may be 
witllileld under section 552.101 of the Govenllnent Code in conjunction with common-law 
pnvacy. 

Section 552.110 protects: (1) trade secrets, and (2) c0111lnercial or financial infonnation the 
disclosure of which would cause substantial competitive hat1n to the person from whom the . 
info1111ation was obtained. See Gov't Code § 552.110(a), (b). Section 552.110(a) protects 
the propeliy interests of private patiies by excepting £i.-om disclosure trade secrets obtained 
fi·om a person atld privileged or confidential by statute or judicial decision. See fd. 
§ 552.110(a). A "trade secret": 

may consist of any fonnula, pattern, device or compilation of infOlmation 
which is used in one's business, and which gives [one] an opporhmity to 
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obtain an advantage over competitors who do not know or use it. It may be 
a fommla for a chemical compound, a process of manufactlu'ing, treating or 
preserving materials, a pattem for a machine or other device, or a list of 
customers. It differs fi'om other secret infonnation in a business in that it is 
not simply infonnation as to single or ephemeral events in the conduct ofthe 
business, as for example the amount or other temlS of a secret bid for a 
contract or the salary of certain employees . . .. A trade secret is a process 
or' device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or fonnula for 
the production of an article. It may, however, relate to the sale of goods or 

---------to other operations in the business, such as a coaef6fCletenniiling di:c:;s=co=l=m=tO:-s,----------
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method ofboold<eeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217 
(1978). 

There are six factors to be assessed in determining whether information qualifies as a 
trade secret: 

(1) the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy ofthe 
infonnation; 

(4) the value of the infonnation to [the company] and to [its] competitors; 

(5) the amount of effOli or money expended by [the company] in developing 
this infomlation; and 

(6) the ease or difficulty with which the infonnation could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept 
a claim that infonnation subj ect to the Act is excepted as a trade secret if a prima facie case 
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw. 
Open Records Decision No. 552 (1990). However, we cannot conclude that 
section 552.110(a) is applicable lmless it has been shown that the information meets the 
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definition of a trade secret and the necessalY factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]Olmnercial or financial infomlation for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive hm1n to the person ii-om whom the infonnation was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substmltial competitive injury would likely 
result from release ofthe infonnation at issue. IeZ.; see also Open Records Decision No. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial infonnation, party must show 

~-~----bysp-e-cifi-c-fCfctu-a:l-evi-d-elTc-e0mt-cqnclusory or generalized--allegations, that release of-------I 

requested infonnation would cause that party substantial competitive hann). 

Upon review, we find Deloitte and Grant Thomton have established prima facie cases that 
their customer infonnation constitutes trade secrets. Accordingly, the cOlUlcil must withhold 
the infonnation we have marked under section 552.110(a) of the Govenunent Code. 
However, upon review, we detennine that Deloitte and Grant Thomton have failed to 
demonstrate how any portion of their remaining infonnation constitutes a trade secret for 
purposes of section 552.110(a). See ORD 402 (section 552. 110(a) does not apply unless 
infonnation meets definition of trade secret and necessmy factors have been demonstrated 
to establish trade secret claim), 319 at 2 (infonnation relating to orgmlization, personnel, 
mm"ket studies, professional references, qualifications, experience, and pricing not excepted 
lUlder section 552.110). Accordingly, no portion ofDeloitte or Grant Thomton' s remaining 
infonnation may be withheld pursuant to section 552.11 O( a). 

Deloitte and Grant Thomton both raise section 552.11 O(b) for portions of their submitted 
infonnation. Upon review, we find Deloitte and Grant Thomton have demonstrated that 
release of their pricing infonnation would result in substantial dmnage to their competitive 
positions. See ORD 661 (for infomlation to be withheld under conunercial or financial 
infonnation prong of section 552.110, business must show by specific factual evidence that 
substantial competitive injury would result from release of pmiicular infonnation at issue). 
Accordingly, the council must withhold the pricing infomlation we have marked lUlder 
section 552.110(b) of the GovenU11ent Code. However, we find that Deloitte and Grmlt 
Thomton have failed to demonstrate how release of their remaining infol1nation would result 
in substantial damage to their competitive positions. Accordingly, we detennine no portion 
ofDeloitte or Grant Thomton's remaining infonnation is excepted from disclosure lUlder 
section 552.11 O(b). 

In slUllmmy, the cOlUlcil must withhold the infomlation we have marked lUlder 
section 552.110 of the GovenU11ent Code. The remaining infomlation must be released. 



Mr. Ken Kirkpatrick - Page 5 

This letter mling is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental body and ofthe requestor. For more inf0I111ation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 

------tlTe-A:tto-nyey-6-eneral;-WU-fi-ee ar(888to72::-o787. 

Sincerely, 

~-----
Vanessa Burgess 
Assistant Attol11ey General 
Open Records Division 

VB/dIs 

Ref: ID# 405202 

Enc. Subnlitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Amber MacIver 
Balcer Botts, L.L.P. 
For Deloitte Corporate Finance, L.L.C. 
1500 San Jacinto Center 
98 San Jacinto Boulevard 
Austin, Texas 78701 
(w/o enclosures) 

Mr. Scott King 
Principal 
Managing Partner, State and Local Govenllnent 
Grant Thol11ton, L.L.P. 
112 East Pecan Street, Suite 2800 
San AntOIno, Texas 78205 
(w/o enclosures) 
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Mr. William Woodford 
Vice President 
ABCOM 
3101 Wilson Boulevard, Suite 400 
Arlington, Virginia 22201 
(w/o enclosures) 

Soth-is Pagdadis, Ph.D. 
Principal 
Price WaterhouseCoopers 

---------3-00-Ma:dis01rA-venlTe'----------------------------

New York, New York 100J7 
(w/o enclosures) 

Mr. Scott Polikov 
Partnership for Livable COlmmmities 
101 Smmnit Avenue, Suite 606 
Fort WOlih, Texas 76102 
(w/o enclosures) 

Mr. Dalton Smith 
Director, Public Finance Group 
Bank of America/Men-ill Lynch 
1221 McKinney, Suite 3330 . 
Houston, Texas 77010 
(w/o enclosures} 


