
January 12, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Alicia Currin-Moore 
UnderWood, Wilson, Berry, Stein & Jolmson, P.C. 
P.O. Box 9158 
Amarillo, Texas 79105-9158 

Dear Ms. Currin-Moore: 

0R2011-00604 

You ask whether certain information is subject to required public disclosure tmder the 
Public Infonriation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 405760. 

The Dumas Independent School District (the "district"), which you represent, received a 
request for information related to current full-time district employees, including dates ofbirth 
and whether each employee makes contributions to a 403 (b) retirement plan. You state most 
ofthe requested infonnation has been released, and we understand the district redacted some 
information subject to section 552.117 ofthe Government Code pursuant to section 552.024 
of the Government Code. You claim the infonnation pertaining to 403(b) contribution~ is 
excepted froni disclosure under section 552.101 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information.! 

We note portions of the submitted infOlmation are excepted from disclosure under 
section 552.102(a) of the Government Code.2 Section 552.102(a) excepts from disclosure 
"infonnation'in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code § 552.102(a). The Texas Supreme 
COUli recentlY: held section 552.102(a) excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex. 

lWe assUme that the "representative sample" of records submitted to this office is tlUly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of infOlmation than that submitted to this 
office. .' 

2The Office of the Attomey General will raise mandatory exceptions on behalf of a govell1mental body, 
but ordinarily will not raise other exceptions. 
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Comptroller6f Pub. Accounts v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd., 
No. 08-0172,' 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for 
reconsideration and rehearing pending). Having carefully reviewed the information at issue, 
we have marked the information that must be withheld under section 552.102(a) of the 
Government Code. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses the doctrine of common-law privacy, which 
protects infonnation if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found. 'v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. See id. at 681-82. The types of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at683. This office has found that personal financial information not relating to 
a financial transaction between an individual and a governmental body is generally protected 
by common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990), 373 
(1983). For example, a public employee's allocation of his salary to a voluntary investment 
program or to optional insurance coverage which is offered by his employer is a personal 
investment decision and information about it is excepted from disclosure under the common 
law right ofptivacy. See Open Records Decision No. 545 (1990). Likewise, an employee's 
designation of a retirement beneficiary is excepted from disclosure under the common law 
right to priva:cy. See Open Records Decision No. 600 (1992). However, information 
revealing that an employee participates in a group insurance plan funded partly or wholly by 
the governmental bodyis not excepted from disclosure. See Open Records Decision No. 600 
at 10 (1992)., You indicate the 403(b) plan offered by the district is totally funded by the 
employees with no public funds contributed by the district. You also state enrollment in the 
district's 403{b) plan is voluntary. Accordingly, we agree that the information we have 
marked mustbe withheld under section 552.101 in conjunction with common-law privacy. 

Next, we note' some of the remaining information maybe subject to section 552.117 of the 
GovernmentCode. Section 552.117(a)(I) excepts from disclosure the home addresses and 
telephone nuinbers, social security numbers, and family member infOlmation of current or 
fOlmer officials or employees of a governmental body who request that this infonnation be 
kept confidential under section 552.024 of the Government Code.3 See Gov't 
Code §§ 552:117(a)(I), .024. Whether a particular piece of information is protected by 
section 552.117 must be detennined at the time the request for it was made. See Open 
Records Decision No. 530 at 5 (1989). An individual's personal post office box number is 

3We note that section 552.024(c)(2) of the Govemment Code now allows a govemmental body to 
redact certain pe,rsonal infOlmation pertaining to employees who properly elected to keep their infOlmation 
confidential without the necessity ofrequesting a ruling from this office. See Gov't Code § 552.024(c)(2). 

___ ~.,.'_., ________________________________ --1 
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not a "home address" for purposes of section 552.117, and therefore may not be witbpeld 
under section 552.117. See Open Records Decision No. 622 at 4 (1994) (purpose of sect ion 
552.117 is to protect public employees from being harassed at home); see also Open Records 
Decision No.'o58 at 4 (1998) (statutory,confidentialityprovision must be express and cannot 
be implied). 'Accordingly, if the employees at issue timely elected to keep their personal 
information confidential, the district must withhold the information we have marked under 
section 552.117. The district may not withhold this information under section 552.117 if 
these employees did not make a timely election to keep this information confidential. 

In summary, the information we have marked must be withheld under section 552.1 02( a) of 
the Government Code. The information we have marked pertaining to enrollment in the 
district's 403(b) plan must be withheld pursuant to section 552.101 of the Government Code 
in conjunction with common-law privacy. lfthe employees at issue timely elected to keep 
their personal ,information confidential, the district must withhold the information we have 
marked under section 552.117 (a)( 1) of the Government Code. The remaining information 
must be released. 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts aspresented to us; therefore, this mling must not be relied upon as a previous 
determinatiorrregarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmentafbody and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673.;6839. Questions concerning the allowable charges for providing public 
information luider the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney'General, toll free, at (888) 672-6787. 

," 

Sincerely, 

'LL~ 
Tamara Wilcox 
Assistant Attorney General 
Open Records Division 

TW/vb 

Ref: ID# 405760 

Enc. Submitted documents 
" 

c: Requestor 
(w/oenc1osures) 

.,.' 


