
JanualY 12, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Hyatte O. Sinunons 
General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Mr. Simmons: 

0R2011-00614 

You ask whether certain information is subject to required public disclosme lU1der the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Yom request was 
assigned ID# 405724 (DART ORR No. 7784). 

Dallas Area Rapid Transit ("DART") received a request for all infonnation related to intemal 
investigations of two named DART police officers. You claim the submitted information 
is excepted from disclosure lU1der sections 552.101 and 552.108 of the Govemment Code. 
We have considered the exceptions you claim and reviewed the submitted representative 
sample of information.! 

Initially, we note some of the submitted information was the subject of a previous request 
for a ruling as a result of which this office issued Open Records Letter No. 2010-19326 
(2010). As we have no indication that the law, facts, or circumstances on which the prior 
ruling was based have changed, DART must continue to rely on that ruling as a previous 
detennination and withhold or release any previously ruled upon information in accordance 
with that prior ruling. See Open Records Decision No. 673 (2001) (so long as law, facts, and 
circumstances on which prior ruling was based have not changed, first type of previous 
detennination exists where requested infonnation is precisely same information as was 
addressed in a prior attomey general ruling, ruling is addressed to same govenunental body, 
and ruling concludes that infonnation is or is not excepted from disclosme). With respect 

lWe assume that the "representative sample" of information submitted to this office is truly 
representative of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). 
TIllS open records letter does noh'each, and therefore does not authorize the withholding of, any otherrequested 
records to the extent that those records contain substantially different types of information than that submitted 
to tlllS office. 
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to the submitted infonnation not previously ruled upon in Open Records Letter 
No. 2010-19326, we will address yom argmnents against disclosme ofthis infOlmation. 

Section 552.101 of the Goven1lllent Code excepts from disclosme "infonnation considered 
to be confidential by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes, 
including section 58.007 of the Family Code, which provides for the confidentiality of 
juvenile law enforcement records related to delinquent conduct or conduct indicating a need 
for supervision that occuned on or after September 1, 199'7. See Open Records Decision 
No. 680 at 4 (2004); see also Fam. Code §§ 51.03(a), (b) (defining "delinquent conduct" and 
"conduct indicating a need for supervision"), .02(2) (defining "child" as a person who is ten 
years of age or older and under seventeen years of age at the time of the conduct). 
Section 58.007 provides in relevant part: 

(c) Except as provided by Subsection (d), law enforcement records and files 
conceming a child and infonnation stored, by electronic means or otherwise, 
conceming the child fi.·om which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult 
files and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct fi.·om controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

IeZ. § 58.007(c). A portion of the submitted infonnation is a law enforcement record that 
involves a juvenile accused of delinquent conduct or conduct indicating a need for 
supervision that occmTed after September 1, 1997. Furthennore, it does not appear that any 
ofthe exceptions in section 58.007 apply in this instance. Accordingly, the infonnation we 
have marked is confidentialtmder section 58.007(c) of the Family Code, and DART must 
withhold it in its entirety under section 552.101 of the Govenllnent Code. 

You claim the remaining infonnation is excepted fi.·om disclosme under 
section 552.1 08(b )(2) ofthe Goven1lllent Code. Section 552.1 08(b )(2) protects "an intemal 
record or notation of a law enforcement agency or prosecutor that is maintained for intemal 
use in matters relating to law enforcement or prosecution . . . if. . . the intema1 record or 
notation relates to law enforcement only in relation to an investigation that did not result in 
conviction or defelTed adjudication[.]" Gov't Code § 552.1 08(b )(2). A goven1lllental body 
claiming subsection 552.1 08(b )(2) must demonstrate the requested infonnation relates to a 



Mr. Hyatte O. Silmnons - Page 3 

criminal investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.301(e)(I)(A) (gove111mental body must provide COlmnents 
explaining why exceptions raised should apply to infonnation requested). The infonnation 
at issue consists of internal affairs investigations of DART police officers. We note 
section 552.108 is generaUy not applicable to records of an inte111al affairs investigation that 
is purely administrative in nature and does not involve the investigation or prosecution of 
crime. See City o/Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin2002, no pet.); 
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-EI Paso 1992, writ denied) 
(statutory predecessor to section 552.108 not applicable to inte111al investigation that did not 
result in criminal investigation or prosecution). You state the "investigations did not result 
in a conviction or adjudication." We note, however, the charges at issue are violations of 
administrative policies, and you do not state the administrative investigations resulted in 
criminal investigations. Accordingly, we find you have failed to demonstrate that 
section 552.l08(b)(2) applies to the infonnation at issue. Therefore, DART may not 
withhold any portion of the remaining infonnation under section 552.108(b)(2) of the 
Govenllnent Code. 

Section 552.101 of the Gove111ment Code also encompasses the doctrine of common-law 
privacy. Common-law privacy protects infonnation that is (1) highly intimate or 
emban-assing, such that its release would be highly obj ectionable to a reasonable person, and . 
(2) not of legitimate conce111 to the public. See Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. The types ofinfonnation considered 
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included 
infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of inental disorders, attempted suicide, and 
injuries to sexual organs. See id. at 683. This office has foui'1d that the public has a 
legitimate interest in the qualifications and work conduct of employees of governmental 
bodieE). See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open 
Records Decision No. 423 at 2 (1984) (scope of public employee privacy is nan-ow). Upon 
review, we find you have failed to demonstrate how anyportion ofthe remaining infonnation 
is highly intimate or emban-assing and not of legitimate public interest. Therefore, DART 
may not withhold any portion of the remaining infOlmation under section 552.101 of the 
Gove111ment Code on the basis of common-law privacy. 

Section 552.101 of the Govenllnent Code also encompasses the doctrine of constitutional 
privacy, which consists of two inten-elated types of privacy: (1) the right to make certain 
kinds of decisions independently and (2) an individual's interest in avoiding disclosure of 
personal matters. See Whalen v. Roe, 429U.S. 589, 599-600 (1977); Open Records Decision 
Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first type protects an 
individual's autonomy within "zones of privacy" which include matters related to man-iage, 
procreation, contraception, family relationships, and child rearing and education. ORD 455 
at 4. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to lmow infonnation of public concern. Id. at 7. The 
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scope of infonnation protected is nan-ower than that under the common-law doctrine of 
privacy; constitutional privacy under section 552.101 is reserved for "the most intimate 
aspects of human affairs." Id. at 5 (quoting Ramie v. City a/Hedwig Village, Tex., 765 
F.2d 490 (5th Cir. 1985)). Upon review, we find you have not demonstrated how any portion 
of the remaining infonnation falls within the zones ofprivacy or implicates an individual's 
privacy interests for purposes of constitutional privacy. Therefore, DART may not withhold 
any portion ofthe remaining infonnation under section 552.101 ofthe Govemment Code on 
the basis of constitutional privacy. 

We note portions of the remaining information are subject to section 552.117 of the 
Govemment Code.2 Section 552.117(a)(2) excepts from public disclosure a peace officer's 
home address and telephone number, social securitymunber, and family memb er information 
regardless of whether the peace officer made an election under section 552.024 of the 
Goven111lent Code. Gov't Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace 
officers as defined by article 2.12 ofthe Code of Criminal Procedure. Accordingly, DART 
must withhold the information we have marked lmder section 552.117(a)(2) of the 
Govemment Code. 

Next, we note some of the remaining infonnation is subject to section 552.130 of the 
Govemment Code, which excepts from disclosure infonnation relating to a motor vehicle 
operator's or driver's license or pennit issued by an agency of this state. See id. 
§ 552. 130(a)(1)-(2). Thus, DART must withhold the information we have marked lmder 
section 552.130 ofthe Govemment Code. 

We also note the remaining infonnation contains an e-mail address that is subj ect to 
section 552.137 of the Goven111lent Code. Section 552.137 excepts from disclosure "an 
e-mail address of a member of the public that is provided for the pill pose of communicating 
electronically with a govemmental body" lmless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by subsection (c). See id. 
§ 552. 137(a)-(c). The e-mail address at issue does not appear to be of a type specifically 
excluded by section 552.137(c) of the Govennnent Code. Accordingly, DART must 
withhold the e-mail address we have marked lmder section 552.137 ofthe Govennnent Code, 
lmless the owner affirmatively consents to its disclosure. 

hI sU1mnary, DART must continue to rely on Open Records Letter No. 2010-19326 as a 
previous detennination and withhold or release any previously TIlled upon infonnation in 
accordance with that prior ruling. DART must withhold the infonnation we have marked 
U1lder (1) section 552.101 ofthe Goven111lent Code in conjunction with section 58.007(c) of 
the Family Code; (2) section 552.117(a)(2) ofthe Govemment Code; (3) section 552.130 of 

2The Office of the Attomey General will raise a mandatOlY exception on behalf of a govenm1ental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). .. .. .. ... . 
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the Govenllnent Code; and (4) section 552.137 of the Govemment Code, lU1less the owner 
affinnatively consents to disc10sme of his e-mail address.3 The remaining infom1ation must 
be released.4 

This letter mling is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detem1ination regarding any other infonnation or any other circmnstances. 

"-

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787: 

Sincerely, 

~~ 
J emnfer BlU11ett 
Assistant Attomey General 
Open Records Division 

JB/dls 

Ref: ID# 405724 

-Enc. Submitted docmnents 

c;: Requestor 
(w/o enc1osmes) 

3We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
govermnental bodies authorizing them to withhold ten categories of infonnation, including Texas driver's 
license and license plate numbers lmder section 552.130 ofthe Govenllnent Code and an e-mail address of a 
member of the public tmder section 552.137 ofthe Govemment Code, without the necessity of requesting an 
attomey general decision. 

4We note the infol111ation being released contains social security numbers. Section 552.147 (b) ofthe 
Govennnent Code authorizes a govemmental body to redact a living person's social security number fi:om 
public release without the necessity ofrequesting a decision from this office. See Gov't Code § 552.147(b). 


