
JanualY 12, 2011 

11s.11ia11.11artin 
General Cotmsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Richardson Independent School District 
400 South Greenville Avenue 
Richardson, Texas 75081 

Dear 11s. 11artin: 

0R2011-00641 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 405776. 

The Richardson Independent School District (the "district") received two requests from the 
same requestor for (1) all records regarding complaints about a named fonner employee 
pertaining to the fonner employee's actions against students, parents, or district staff and 
administration, and (2) a copy ofthe nalned fonner employee's resignation letter. You state 
the district will make some of the requested infonnation available to the requestor. You 
infonn us the district has redacted student-identifying infonnation pursuant to the Falnily 
Educational Rights alld Privacy Act ("FERP A"), 20 U.S.C. § 1232g( a).! You also state the 
district will withhold ce1iain infOlmation pursuant to section 552.024 of the Govemment 
Code, as well as tmder sections 552.101,552.136, and 552.137 of the Govenunent Code 
pursuant to the previous detennination issued to all govermneiltal bodies in Open Records 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
infonned this office FERP A does not pennit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personally identifiable infOlmation contained in education records for the 
PlU'Pose of om review in the open records lUling process lUlder the Act. The DOE has detemuned FERP A 
detemlinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attomey General's. website: 
http://www.oag.state.tx.us/openl20060725usdoe.pdf. 

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employment 0ppol't,mity Employer. Printed on Recycled Poper 



Ms. Mia M. Martin - Page 2 

Decision No.' 684 (2009).2 You claim portions of the requested infonnation are excepted 
from disclosure lU1der sections 552.101, 552.107, and 552.135 of the Govemment Code.3 

We have considered the exceptions you claim and reviewed the submitted representative 
sample ofinfonnation.4 We have also received and considered COlmnents submitted by the 
named fonner employee. See Gov't Code § 552.304 (interested party may submit COlmnents 
stating why infonnation should or should not be released). 

Initially, you inquire whether or not the district may withhold the named fonner employee's 
employee identification number fi'om the requested infonnation pursuant to Open Records 
Letter No. 2008-01744 (2008). In that ruling, we concluded the employee identification 
numbers the district sought to withhold did not constitute public infonnation under 
section 552.002 of the Govemment Code. Accordingly, we ruled that infonnation was not 
subject to the Act and need not be released to the requestor. 

In Open Records Decision No. 673 (2001), this office set forth the circumstances lU1deI 
which a govemmenta1 body may rely on a ruling from this office as a previous detennination 

. for purposes of section 552.301(a) of the Govemment Code. See Open Records Decision 
No. 673. In that decision, this office noted there are two types of previous detenninations. 
The first type exists when the requested infonnation is precisely the same infonnation as was 
addressed, in a prior attomey general ruling, the ruling was addressed to the same 
govenllnenta1 body, the ruling concluded the infonnation is or is not excepted fi'om 
disclosure, and the facts, circumstances, and law on which the prior ruling was based have 
not changed. ld. at 6-7. The second type is an attomey general decision that explicitly grants. 
a govemmenta1 body or class of govemmenta1 bodies a previous detennination that may be 
relied upon to withhold a specific type ofinfomlation without seeking an attomey general's 
ruling if celiain conditions are met. ld. at 7-8. 

2Section 552.024 of the Government Code authorizes a governmental body to redact from public 
release a cmrent or fOlTIler official's or employee's home address, home telephone number, social secmity 
mmlber, and information that reveals whether the person has family members without the necessity of requesting 
a decision from this office lmder the Act, ifthe employee or official timely elected to withhold such information. 
Gov't Code § 552.024(a)-(c). The previous detemrination issued in ORD 684 authorizes all govennnental 
bodies to withhold ten categories of information, including direct deposit authorization fonns under 
section 552.101 in conjunction with c0111l11on-law privacy; bank account and bank routing munbers lmder 
section 552.13 6; and e-mail addresses of members of the public lmder section 552.137, without the necessity 
of requesting an attorney general decision. 

3 Although you also raise sections 552.102 and 552.116 of the Government Code, you have not 
submitted arguments explaining how these exceptions apply to the requested infOlTIlation. Therefore, we 
presume you have withdrawn yom claims lmder these exceptions. See id. §§ 552.301, .302. 

4We assmne the "representative sample" of records submitted to tlns office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIns open records 
letter does not reach, and, tllerefore, does not authorize the withholding of, any other requested records to the 
extent tllose records contain substantially different types .of infOlTIlation tl1an that submitted to this office. 
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We note Open Records Letter No. 2008-01744 does not authorize the district to withhold 
employee identification munbers on the basis of section 552.002 without the necessity of 
again requesting an attomey general decision with regard to the applicability of 
section 552.002. See Gov't Code § 552.301(a); ORD 673 at 7-8. Thus, the district may not 
rely on Open Records Letter No. 2008-01744 as a second type of previous determination and 
withhold any ofthe requested infonnation on that basis.5 You indicate, however, the named 
employee's identification munber at issue in the current request was TIlled upon by tIns office 
in Open Records Letter No. 2008-01744, and the law, facts, and circumstances on which the 
prior TIlling was based have not changed. Therefore, we conclude the district may continue 
to rely on that TIlling as a first type of previous determination and need not release the 
employee identification number at issue pursuant to section 552.002 ofthe Govemment Code 
in accordance with Open Records Letter No. 2008-01744. See ORD 673. 

Section 552.101 ofthe Govenllnent Code excepts :£i'om disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such as 
section 21.355 of the Education Code, which provides "[aJ document evaluating the 
perfonnance of a teacher or administrator is confidential." Educ. Code § 21.355. This office 
has interpreted section 21.355 to apply to any document that evaluates, as that tenn is 
commonly understood, the perfonnance of a teacher or an administrator. See Open Records 
Decision No. 643 (1996). hl Open Records Decision No. 643, we determined for plU-poses 
of section 21.355, the word "teacher" means a person who is required to, and does in fact, 
hold a teaching certificate under subchapter B of chapter 21 of the Education Code or a 
school district teaching permit under section 21.055, and who is engaged in the process of 
teaching, as that tenn is commonly defined, at the time of the evaluation. See id. at 4. The 
Third Court of Appeals has held a written reprimand constitutes an evaluation for purposes 
of section 21.355. See Abbott v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex . 

. App.-Austin, 2006). 

You assert the submitted letters and e-mail you have marked are confidential under 
section 21.355. You have failed to demonstrate, however, how the submitted letters and 
e-mail constitute evaluations for purposes of section 21. 3 55. Consequently, the letters and 
e-mail at issue may not be withheld under section 552.101 of the Govenllnent Code in 
conjunction with section 21.355 of the Education Code. As you have claimed no other 
exceptions to disclosure, these records must be released. 

You claim portions of the remaining infonnation are protected under common-law privacy. 
Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts, the pUblication ofwhich 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concem to 

5We note a govemmental body need not request a ruling from this office with respect to infonnation 
that is not subject to the Act. 
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the pUblic. Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. This office has found personal finallcial infonnationnot relating 
to a financial transaction between an individual and a governmental body is generally highly 
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (finding personal 
financial infonnation to include designation of beneficiary of employee's retirement benefits 
and optional insurance coverage; choice of particular insurance carrier; direct deposit 
authorization; and fonns allowing employee to allocate pretax compensation to group 
insurance, health care, or dependent care), 545 (1990) (deferred compensation infonnation, 
paliicipation in vohmtary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history). This office has also fOlmd, however, 
the public has a legitimate interest in infOlmation relating to employees of govennnental 
bodies and their employment qualifications and job perfonnance. See Open Records 
Decision Nos. 470 at 4 (public has legitimate interest injob qualifications and perfonnance 
of public employees),405 at 2-3 (1983) (public has interest in manner in which public 
employee perfonns job), 329 at 2 (1982) (infonnation relating to complaints against public 
employees and discipline resulting therefrom is not protected under fonner 
section 5 52.101), 208 at 2 (1978) (infonnation relating to complaint against public employee 
and disposition of the complaint is not protected under common-law right of privacy); see 
also Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is 
narrow). 

You seek to withhold portions of the named fonner employee's notice of resignation fonn. 
Although the infonnation you have marked may be considered intimate or embarrassing, we 
find there is a legitimate public interest in this infonnation. Therefore, tIns infonnation may 
not be withheld on the basis of cOlmnon-law privacy. We note the remaining infonnation 
contains the fonner employee's personal barue records. We find a portion of this 
infonnation, which we have marked, is of legitimate public interest because it peliains to 
alleged misconduct by the fonner employee. Consequently, this infonnation may not be 
withheld on the basis of common-law privacy. We find, however, there is no legitimate 
public interest in the remainder ofthe bank records. Therefore, the district must release the 
infonnation we have marked in the bank records and withhold the remai1nng bank records 
lll1der section 552.101 ofthe Govemment Code in conjunction with connnon-law privacy. 

You claim the memoralldum and notes you have marked in the remaining infonnation are 
protected by the attorney-client privilege. Section 552.107(1) of the Govennnent Code 
protects infonnation that comes within the attomey-client privilege. When asseliing the 
attorney-client privilege, a govemmental body has the burden of providing the necessary 
facts to demonstrate the elements of the privilege in order to withhold the infonnation at 
issue. See Open Records Decision No. 676 at 6-7 (2002). First, a govennnental body must 
demonstrate the infOlmation constitutes or documents a communication. Id. at 7. Second, 
the cOlmmuncation must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client govennnental body. See TEX. R. EVID. 503(b)(1). 
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The privilege does not apply when an attol11ey or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
govennnental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attol11ey-client privilege does not apply if attol11ey 
acting in capacity other than that of attol11ey). Governmental attol11eys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, the mere fact that a cOlmnunication involves an attol11ey for the government 
does not demonstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, and lawyer representatives. See 
TEX. R. EVID. 503(b )(l)(A)-(E). Thus, a govennnental body must infonn this office ofthe 
identities and capacities ofthe individuals to whom each cOlmmmication at issue has been 
made. Lastly, the attol11ey-client privilege applies only to a confidential communication, 
id. 503(b )(1), meaning it was "not intended to be disclosed to third persons other than those 
to whom disclosure is made in furtherance of the rendition of professional legal services to 
the client or those reasonably necessary for the transmission of the communication." 
Id.503(a)(5). Whether a commmllcation meets this definition depends on the intent ofthe 
parties involved at the time the information was communicated. See Osborne v. 
Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may elect to waive the privilege at any time, a govenunental body must explain the 
confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire conununication that is demonstrated to be protected by the attol11ey-client 
privilege unless otherwise waived by the govemmental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire commlmication, including facts 
contained therein). 

You state the memorandum and notes you seek to withhold consist of communications 
between an attol11ey for the district and district officials made in furtherance ofthe rendition 
of professional legal services. You indicate the communications were made in confidence, 
and that confidentiality has been maintained. Based on your representations and our review 
of· the information at issue, we find you have demonstrated the applicability of the 
attomey-client privilege to the memorandmn and notes at issue. Thus, the district may 
withhold the memorandum and notes you have marked under section 552.107(1) of the 
Govennnent Code. 

You claim portions ofthe remailllng infonnation are excepted under section 552.135 ofthe 
Govenunent Code, which provides: 

(a) "Infonner" means a student or former student or an employee or fonner 
employee of a school district who has ful11ished a repOli of another person's 
possible violation of criminal, civil, or regulatory law to the school district or 
the proper regulatory enforcement authority. 
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(b) An infonner's name or infonnation that would substantially reveal the 
identity of an infonner is excepted from [required public disclosure]. 

Gov't Code § 552.135. You claim the infonnation you have marked in the remaining 
infonnation should be withheld in its entirety. You indicate the employees whose statements 
are at issue reported to the district a possible violation of law. Upon review, we find the 
infomlation we have marked reveals the identities of the infonners at issue. Accordingly, 
the district must withhold this infonnation wIder section 552.135 of the Govemment Code. 
You have not explained, or otherwise demonstrated, how the remaining infonnation you seek 
to withhold would substantially reveal the infonners' identities. Thus, the district may not 
withhold any of the remaining infonnation you seek to withhold under section 552.135 of 
the Govemment Code. 

In summary, the district need not release the employee identification number at issue 
pursuant to section 552.002 of the Govemment Code in accordance with Open Records 
Letter No. 2008-01744. With the exception ofthe infonnation we have marked for release, 
the district must withhold the submitted banlc records under section 552.101 of the 
Govemment Code in conjunction with common-law privacy. The district may withhold the 
memorandum and notes you have marked tmder section 552.107 (1) ofthe Govemment Code, 
and must withhold the infonnation we have marked tmder section 552.135 of the 
Govemment Code. The remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination i"egarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

;t~5.WI~ 
Leah B. Wingerson 
Assistant Attomey General 
Open Records Division 

LBW/dls 
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Ref: ID# 405776 

Enc. Submitted docmnents 

c: Requestor 
(wio enclosures) 


