
January 14, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Zeena Angadicheril 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

'Dear Ms. Angadicheril: 

0R2011-00751 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 406771. 

The University of Texas Medical Branch at Galveston (the "university") received a request 
for (1) the toUil compensation planned for fiscal year 2011 for all university administrators 
at or above the level of associate dean up to the president of the university; (2) the total 
compensation planned for fiscal year 2010 for all university administrators at or above the 
level of assoQiate dean up to the president of the university; (3) the university's Annual 
Financial Report submitted to the state for the fiscal year ending August 31, 2010; and (4) 
all correspondence between the university and state legislators since January 1, 2010. 1 You 
state the univ~rsity will release information responsive to items one and two ofthe request. 
You further state the university has no information responsive to item three of the request. 
You inform us you will redact an e-mail address in the submitted information under section 
552.137 of the Government Code pursuant to Open Records Decision No. 684 (2009).2 You 
claim the submitted infonnation is excepted from disclosure under sections 552.103, 

Iy ou ~dicate the university sought and received clarification from the requestor regarding item fom 
of the request. Sf?e (Jov't Code § 5 52.222(b) (stating if infonnation requested is unclear to governmental body 
or iflarge amoUilt of information has been requested, governmental body may ask requestor to clarify or narrow 
request, but mainot inquire into purpose for which infOlmation will be used). 

2We note this office issued Open Records Decision No. 684, a previous detetmination to all 
govemmental bodies authorizing them to withhold ten categories ofinfOlmation, including an e-mail address 
of a member ofi4e public under section 552.137 of the Government Code, without the necessity of requesting 
an attomey gen~tal decision. 
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552.106, 552.111, and 552.137 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted representative sample of information. 3 We 
have also received and considered comments from the requestor. See Gov't Code § 552.304 
(interested party may submit comments stating why information should or should not be 
released). 

Initially, we note, and you acknowledge, the university has submitted information not 
responsive to the instant request because the correspondence is not between the categories 
of individuals: specified by the requestor. The university need not release nonresponsive 
information in response to this request, and this ruling will not address that information. 

Section 552.103 of the Government Code provides in part: 

(a) illformation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state Qt a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer· or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending orreasonably anticipated 
on thedate that the requestor applies to the officer for public information for 
access to or duplication of the infortnation. 

Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 ·has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To':rheet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date of its receipt ofthe request for information 

.~ :', 

3We assume the "representative sample" of information submitted to this office is truly representative 
of the requested'~'ecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter dq~s not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent those records contain substantially different types of information than those submitted to this 
office. 
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and (2) the infOlmation at issue is related to the pending or anticipated litigation. See Univ. 
of Tex. Law &;11. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [Ist Dist.] 1984, writ 
refd n.r.e.).J:3oth elements of the test must be met in order for information to be excepted 
from disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

You contend the submitted information is related to anticipated litigation. Whether litigation 
is reasonably anticipated must be determined on a case-by-case basis. See Open Records 
Decision No. 452 at 4 (1986). To establish that litigation is reasonably anticipated, a 
governmentatbody must provide this office with "concrete evidence showing that the claim 
that litigation may ensue is more than mere conjecture." Id. Furthermore, this office has 
stated that a pending Equal Employment Opportunity Commission ("EEOC") complaint 
indicates that litigation is reasonably anticipated. See Open Records Decision Nos. 386 at 2 
(1983),336 at 1(1982). 

You state thexequestor filed a claim of discrimination with the EEOC prior to the date of the 
university's receipt of the present request for information. Thus, we agree the university 
reasonably anticipated litigation on the date it received the present request for information. 
You also argue the information at issue is related to the anticipated litigation. However, we 
find you have failed to demonstrate how any of the information at issue relates to the 
anticipated litigation for purposes of section 552.103. We therefore conclude the university 
may not withhold any ofthe information at issue under section 552.103 ofthe Government 
Code. 

Section 552.111 excepts from disclosure "an interagency or intra-agency memorandum or 
letter that would not be available by law to a party in litigation with the agency." Gov't Code 
§ 552.111. This exception encompasses the deliberative process privilege. See Open 
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, 
opinion, and recommendation in the decisional process and to encourage open and frank 
discussion in the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990).: 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.1) 1 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymakingprocesses 
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of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351. (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
govenunenta1.body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, secti.on 552.111 does not protect facts and written observations of facts and events 
that are seventble from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. 
v.Tex. Attornt~Y Gen., 37 S.W.3d 152 (Tex. App.-Austin2001, no pet.); see ORD 615 at 5. 
But if factuaL information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

Section 552.111 can also encompass communications between a governmental body and-a 
third party, including a consultant or other party with a privity of interest. See Open Records 
Decision No. 561 at9 (1990) (section552.111 encompasses communications with party with 
which governmental body has privity of interest or common deliberative process). When 
determining 'if an interagency memorandum is excepted from disclosure under 
section 552.11 1, we must consider whether the agencies between which the memorandum 
is passed shar~ a privity ofinterest or common deliberative process with regard to the policy 
matter at issue. See id. For section 552.111 to apply, the governmental body must identify 
the third party and explain the nature of its relationship with the governmental body. 
Section 552.111 is not applicable to a communication between the governmental body and 
a third party unless the governmental body establishes it has a privity of interest or common 
deliberative process with the third party. See id. 

You state the infonnation you have marked are e-mails representing the advice, opinion, and 
recommendations of university employees and officials pertaining to appropriations and 
budget proposals. You further state the university and Texas State Representative Craig 
Eiland and his staff share a privity of interest and common deliberative process in the 
information at issue. Based on your representations and our review, we find you have 
established the deliberative process privilege is applicable to most of the information you 
have marked under section 552.111 of the Government Code. However, you have failed to 
explain how the information we have marked for release consists of advice, opinion, and 

;:' .. 
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recommendations that reflect the policy making processes of the university. Accordingly, 
with the exc~ption of the information we have marked for release, the university may 
withhold the information you have marked under section 552.111 ofthe Government Code.4 

We next address your argument under section 552.106 of the Government Code. 
Section 552.106 excepts from disclosure "[a] draft or working paper involved in the 
preparation of proposed legislation" and "[a]n internal bill analysis or working paper 
prepared by the governor's office for the purpose of evaluating proposed legislation." Gov't 
Code § 552.106(a)-(b). Section 552.106 resembles section 552.111 in that both exceptions 
protect advice; opinion, and recommendation on policy matters, in order to encourage frank 
discussion during the policymaking process. See Open Records Decision No. 460 at 3 
(1987). However, section 552.106 applies specifically to the legislative process and thus is 
narrower than section 552.111. Id. The purpose of section 552.106(a) is to encourage frank 
discussion on.policy matters between the subordinates or advisors of a legislative body and 
the members 'of the legislative body; therefore, this section is applicable only to the policy 
judgments, recommendations, and proposals of persons who are involved in the preparation 
of proposed IC)gislation and who have an official responsibility to provide such information 
to members dfthe legislative body. See Open Records Decision No. 460 at 1-2 (1987); see 
also Open Records Decision No. 429 at 5 (1985) (statutory predecessor to section 552.106 
not applicable to information relating to governmental entity's efforts to persuade other 
governmental':entities to enact particular ordinances). Section 552.106 only protects policy 
judgments, advice, opinions, and recommendations involved in the preparation or evaluation 
of proposed legislation; it does not except purely factual information from public disclosure. 
See ORD 460'at 2. 

In this instance, you assert the remammg information you have marked under 
section 552.106 contains recommendations, opinions, and advice that will be used in the 
preparation of proposed legislation that is inextricably intertWined with the university and 
its policy mission. You further state the information reflects the seeking or giving of advice 
by the university made in response to requests of legislative staff. Based on your 
representations and our review of the information at issue, we agree most ofthe information 
you have marked under section 552.106 ofthe Government Code contains recommendations, 
opinions, and advice used in the preparation of proposed legislation. However, you have not 
demonstrated.how the information we have marked for release, which consists of purely 

4As oui-luling is dispositive, we need not address your remaining arguments against disclosure for this 
infOlmation. ' .. ; 
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factual infonnation, constitutes advice, opinions, and recommendations for purposes of 
section 552.106. Therefore, with the exception of the infonnation we have marked for 
release, the university may withhold the infonnation you have marked under section 552.106 
of the Goverriment Code. 

In summary, with the exception ofthe infonnation we have marked for release, the university 
may withhold the infonnation you have marked under section 552.111 of the Government 
Code. With the exception ofthe infonnation we have marked for release, the university may 
withhold the :infonnation you have marked under section 552.106 of the Government Code. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenninationregarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673.:.6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttorneyGeneral, toll free at (888) 672-6787. 

Sincerely, 

5~;;tjt,-
Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/vb 

Ref: ID# 406771 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


