
January 20,2011 

Mr. Floyd M. Akers 
City Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Pflugerville Police Department 
P.O. Box 679 
Pflugerville, Texas 78691-0679 

Dear Mr. Akers: 

0R2011-00949 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 406683 .. 

The Pflugerville Police Department (the "department") received two requests from the same 
requestor for fourteen categories of information pertaining to a named police officer and 
specified e-mail communications. You state you do not have information responsive to one 
of the categories of information or the requested e-mail communications.! You claim the 
submitted information is excepted from disclosure under sections 552.101 and 552.122 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted infOlmation. 

Initially, we note that some of the submitted information, which we have marked, does not 
pertain to the named officer and thus is not responsive to the instant requests for information. 
This decision does not address the public availability ofthat information, which need not be 
released in response to·the instant requests. 

Next, we note some of the responsive information may have been the subject of a previous 
request for infOlmation, in response to which this office issued Open Records Letter No. 
2010-00483 (2010). As we have no indication the law, facts, or circumstances on which the 
prior ruling was based have changed, the depaliment must continue to rely on Open Records 
Letter No. 2010-00483 as a previous determination and withhold or release any previously 
ruled upon information in accordance with that ruling. See Open Records Decision No. 673 
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not 

'The Act does not require a govenunental body that receives a request for information to create 
information that did not exist when the request was received. See Econ. Opportunities Dev. Co/po v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open Records Decision Nos. 
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). 
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changed, first type ofprevious determination exists where requested information is precisely 
same information as was addressed in prior attorney general ruling, ruling is addressed to 
same governmental body, and ruling concludes that information is or is not excepted from 
disclosure). To the extent the responsive information is not encompassed by the previous 
ruling, we will consider the department's arguments against its disclosure. 

We must address the department's obligations under the Act. Section 552.301 of the 
Government Code, which prescribes the procedures that a governmental body must follow 
in asking this office to decide whether information is excepted from public disclosure. 
Pursuant to section 552.301(b) ofthe Government Code, a governmental body must ask for 
the attorney general's decision and state the exceptions that apply within ten business days 
after receiving the request. See Gov't Code § 552.301 (a), (b). The department received the 
present requests on October 18, 2010. Accordingly, the department was required to request 
a decision from this office by November 1, 2010. However, the envelope in which you 
submitted your request for a decision bears a postmark date of November 5, 2010. See id. 
§ 552.308 (describing rules for calculating submission dates of documents sent via first class 
United States mail, commop. or contract carrier, or interagency mail). Consequently, we find 
the department failed to comply with the requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section ~ 52.30 1 results in the legal presumption 
the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See 
id.§ 552.302/Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, 
no pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (gov~mmental bodymust make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); see also Open Records 
DecisionNos. 319 (1982), 586 (1991), 630 (1994). This office has held a compelling reason 
exists to withhold information when third party interests are at stake or when information is 
made confidential by another source oflaw. See Open Records Decision No. 150 (1977) 
(construing predecessor statute). Although the department claims an exception to disclosure 
under section 552.122 ofthe Government Code, this section is a discretionary exception to 
disclosure that protects a governmental body's interests and may be waived. Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(waiver of discretionary exceptions). Because the department failed to comply with the 
procedural requirements ofthe Act, it has waived its claim under section 552.122. You also 
raise section552.101 of the Government Code for the submitted information. Because 
section 552.101 can provide a compelling reason to overcome the presumption III 

section 552.302, we will address its applicability to the submitted information. 

Section 552.1'01 of the Government Code excepts from disclosure information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information made confidential by other 
statutes, including chapter 411 of the Government Code. Chapter 411 deems confidential 
criminal history record information ("CHRI") generated by the National Crime Information 
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Center or bytl;te Texas Crime Information Center. CHRI means "information collected about 
a person by a criminal justice agency that consists ofidentifiable descriptions and notations 
of arrests, detentions, indictments, informations, and other formal criminal charges and their 
dispositions."'ld. § 411.082(2). Title 28, part 20 ofthe Code of Federal Regulations governs 
the release of CHRI that states obtain from the federal government or other states. Open 
Records Decision No. 565 (1990). The federal regulations allow each state to follow its 
individual law with respect to CHR! it generates. ld. Section 411.083 of the Government 
Code deems confidential CHR! that the Department of Public Safety ("DPS") maintains, 
except that the DPS may disseminate this information as provided in chapter 411, subchapter 
F of the Government Code. See Gov't Code § 411.083. Upon review, we determine you 
must withhoiCi the CHRI we have marked under section 552.101 of the Government Code 
in conjunction with federal law and chapter 411 of the Government Code. However, we 
conclude that no portion ofthe remaining information constitutes CHRI generated either by 
the TCIC or'NCIC database. Therefore, no portion of the 'remaining information is 
confidential under chapter 411, and none of it may be withheld under section 552.101 on that 
basis. 

Next, we note the submitted information includes an L-3 Declaration of Psychological and 
Emotional Health form required by the Texas Commission on Law Enforcement Officer 
Standards and, Education ("TCLEOSE"). This form is confidential under section 1701.306 
ofthe Occupations Code, which also is encompassed by section 552.101 ofthe Government 
Code. Section 1701.306 provides the following: 

(a) [TeLEOSE] may not issue a license to a person as an officer or county 
jailer unless the person is examined by: 

,(1) a licensed psychologist or by a psychiatrist who declares in 
i writing that the person is in satisfactory psychological and emotional 
" health to serve as the type of officer for which a license is sought; and 

:. (2) a licensed physician who declares in writing that the person does 
, not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy ofthe report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

Occ. Code § 1701.306(a), (b). Thus, we determine the department must withhold the 
submitted L-3.declaration form we have marked under section 552.101 of the Government 
Code in conjunction with section 1701.306 of the Occupations Code. 
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We note the submitted information includes information that is excepted from disclosure 
under section 552.102(a) of the Government Code.2 Section 552.102(a) excepts from 
disclosure "infonnation in a personnel file, the disclosure ofwhich would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code § 552.102(a). The Texas Supreme 
Court recentiy held section 552.102(a) excepts from disclosure the dates of birth of state 
employees iri.·the payroll database of the Texas Comptroller of Public Accounts. Tex. 
Comptroller ,afPub. Accounts v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd., 
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for 
reconsideration and rehearing pending). Having carefully reviewed the information at issue, 
we have marked the information that must be withheld under section 552.102(a) of the 
Government 'Code. 

1 •• 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information that (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668,~85 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be demonstrated. Id. at 681-82. This office has found a 
compilation of an individual's criminal history is highly embarrassing information, the 
publication of which would be highly objectionable to a reasonable person. Cf U. S. Dep 't 
of Justice v. Reporters Comm.for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding 
significant privacy interest in compilation of individual's criminal history by recognizing 
distinction between public records found in courthouse files and local police stations and 
compiled summary of criminal history information). This office has also found that personal 
financial information not relating to a financial transaction between an individual and a 
governmentaI:body is excepted from required public disclosure under common-law privacy. 
See Open Records DeCision Nos. 600 (finding personal financial information to include 
designation of beneficiary of employee's retirement benefits and optional insurance 
coverage; choice of particular insurance carrier; direct deposit authorization; and forms 
allowing employee to allocate pretax compensation to group insurance, health care, or 
dependent care), 545 (1990) (deferred compensation information, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history). However, this office has also found the public has a legitimate 
interest in information relating to employees of governmental bodies and their employment 
qualifications,andjob performance. See Open Records Decision Nos. 562 at 10 (1990), 542 
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of public employee 
privacy is narrow). Upon review, we find the information we have marked is highly intimate 
or embarrassing and of no legitimate public concern. Thus, the department must withhold 
the information we have marked under section 552.101 of the Government Code in 
conjunction with common-law privacy. However, we find you have failed to demonstrate 
how any portion of the remaining information is highly intimate or embarrassing and of no 

2The Office ofthe Attomey General will raise a mandatory exception like section 552.102 on behalf 
of a govemmental body, but ordinarily will not raise other exceptions. 
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legitimate cOQ-cem to the public. Accordingly, no portion ofthe remaining information may 
be withheld under section 552.101 on the basis of common-law privacy. 

We note portions of the information at issue are or may be subject to sections 552.117, 
552.1175,552.130,552.136, and 552.137 ofthe Government Code.3 Section 552. 117(a)(2) 
of the Government Code excepts the home addresses and telephone number, social security 
number, and family member information ofa peace officer, as defined by article 2.12 ofthe 
Code of Crirninal Procedure, regardless of whether the peace officer complies with 
section 552.024 or section 552.1175 of the Government Code. Gov't Code § 552.117(a)(2); 
See Open Records Decision No. 622 (1994). Section 552.117(a)(2) is also applicable to a 
peace officer's cellular telephone number, ifthe cellular telephone service is paid for by the 
officer with his or her own funds. See Open Records Decision No. 670 at 6 (2001) 
(extending s~ction 552.117(a)(2) exception to personal cellular telephone number and 
personal pager number of peace officers). 

We have marked the named officer's personal information, which includes the officer's 
cellular teleplione number. You have not informed us whether the officer's marked cellular 
telephone number is paid for by the officer. Thus, if the marked cellular telephone number 
is paid for by the named officer, the department must withhold this information, along with 
the other personal information we have marked, under section 5S2.117(a)(2) of the 
Government Code. If the officer did not pay for the cellular telephone number, the cellular 

(. telephone nuniber must be released, but the remaining personal information we have marked 
must be withheld under section 552.117(a)(2). 

Section 552.1175 of the Government Code provides in relevant part: 

(b) Information that relates to the home address, home telephone number, or 
sociaL security number of [a peace officer as defined by article 2.12 of the 
Code of Criminal Procedure], or that reveals whether the individual has 
family members is confidential and may not be disclosed to the public under 
this chapter if the individual to whom the information relates: 

.: (1) chooses to restrict public access to the information; and 

.. (2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 

. ofthe individual's status. 

Gov't Code § 552.1 175(b). Portions of the remaining information pertain to an individual 
who is listed as a peace officer with the Hays County Sheriffs Office. Thus, ifthe individual 
at issue is clllTently a licensed peace officer who elects to restrict public access to his 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470 (1987). 
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personal information, the department must withhold the information we have marked under 
section 552.1175 of the Government Code. However, if this individual is not a currently 
licensed peace officer who elects to restrict public access to his personal information, the 
department may not withhold the information we have marked under section 552.1175. 

Section 552.130 of the Government Code excepts from disclosure information relating to a 
motor vehicle operator' s or driver's license or permit or a motor vehicle title or registration 
issued by an agency of this state or to a personal identification document issued by a state 
agency or a lOcal agency authorized to issue an identification document. I d. § 552.13 O( a)( 1)­
(3). AccordiJigly, the department must withhold the information we have marked under 
section 552.130 of the Government Code. 

Section 552.13 6 of the Government Code states, "[ n ]otwithstanding any other provision of 
[the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b). 
The department must withhold the submitted insurance policy number we have marked under 
section 552.136 of the Government Code. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
. member ofthe public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is oLi type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The 
e-mail addres,s we have marked in the remaining submitted information is not a type 
specifically excluded by section 552.13 7( c). Thus, the department must withhold this e-mail 
address under section 552.137 ofthe Government Code, unless its owner has affirmatively 
consented to its disclosure. 4 

In summary, the department must continue to rely on Open Records Letter No. 2010-00483 
as a previous':determination and withhold or release any previously ruled upon information 
in accordance;with that ruling. The department must withhold the following information 
under section 552.101 of the Government Code: (1) the CHR! we have marked under 
section 552. ]'01 of the Government Code in conjunction with federa11aw and chapter 411 
of the Government Code; (2) the marked L-3 declaration form in conjunction with section 
1701.306 of the Occupations Code; and (3) the information we have marked in conjunction 
with common-law privacy. The department must withhold the information we have marked 
under section 552.1 02( a) ofthe Government Code. The department must also withhold the 
infonnation we have marked under section 552.117 (a)(2) ofthe Government Code, including 

4We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including: L-3 declarations 
under section 5~2.l 01 ofthe Government Code in conjunction with section 1701.306 of the Occupations Code, 
Texas driver's license numbers and license plate numbers under section 552.130 of the Government Code, 
insurance policy numbers under section 552.136 of the Government Code, and e-mail addresses of members 
of the public under section 552.137 ofth6 Government Code, without the necessity of requesting an attorney 
general decisio~: 
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the officer's tellular telephone number, if the officer paid for his cellular telephone service. 
To the extent it pertains to a licensed peace officer who has elected for confidentiality of his 
personal infonnation, the department must withhold the infonnation we have marked under 
section 552.1175 of the Government Code. The department must withhold the infonnation 
we have marked under sections 552.130 and 552.136 of the Government Code. The 
department must withhold the e-mail address we marked under section 552.137 of the 
Government Code, unless its owner has affinnatively consented to its disclosure. The 
remaining responsive infonnation must be released.5 

, , 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilit~es, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

:VtU~~-' 
paigeLay(J 
Assistant Attorney General 
Open Record~ Division 

PLlvb 

Ref: ID# 406683 

Enc. Submitted documents 

c: Requ~stor 
(w/o enclosures) 

5We note the infonnation being released contains social security numbers. Section 552.147(b) of the 
Govennnent Code authorizes a govenunental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b). 


