ATTORNEY
GREG ABBOTT

January 21, 2611

Mr. John Ohnemiller

First Assistant City Attorney
City of Midland

P.O. Box 1152

Midland, Texas 79702-1152

OR2011-01068
Dear Mr., Ohr"?iemiller:

You ask whéther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#£406675.

The Midland Police Department (the “department”) received a request for all written records
pertaining to three specified internal affairs investigations. You claim that some of the
submitted information is excepted from disclosure under sections 552.101, 552.117,
and 552.136 of the Government Code. We have considered the exceptions you claim and
- reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.

Common-law; privacy protects information that is (1) highly intimate or embarrassing, such
thatits releas¢'would be highly objectionable to areasonable person, and (2) not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). {To demonstrate the applicability of common-law privacy, both prongs of this
testmust be established. See id. at 681-82. This office has found that some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). We note, however, the public generally has
a legitimate interest in information that relates to public employment and public employees.
See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information does not
involve most intimate aspects of human affairs, but in fact touches on matters of legitimate
public concern), 542 (1990), 470 at 4 (public has legitimate interest in job qualifications and

i

?os-r OFFI:E;E Box 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
: An Equal Employment Opportunity Employer - Printed on Recycled Paper




w

Mr. John Ohriemiller - Page 2

P

performance iof public employees), 444 at 5-6 (1986) (public has legitimate interest in

knowing reasons for dismissal, demotion, promotlon or resignation of public employees),
423 at 2 (198‘4) (scope of public employee privacy is narrow). Upon review, we find the
information we have marked is highly intimate or embarrassing and not of legitimate public
concern. Accordingly, the department must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. However, we find the remaining
information is not highly intimate or embarrassing or is of legitimate public interest.
Accordingly, none of the remaining information may be withheld under section 552.101 of
the Government Code in conjunction with common-law privacy.

Section 552.117(a)(2) excepts from public disclosure the home address, home telephone
number, and social security number of a peace officer, as well as information that reveals
whether the peace officer has family members, regardless of whether the peace officer
complies with sections 552.024 and 552.1175 of the Government Code. Gov’t Code
§ 552.117(a)2). Section 552.117(a)(2) applies to peace officers as defined by article 2.12
of the Code ';'of Criminal Procedure. Accordingly, the department must withhold the
information We have marked pursuant to section 552.117(a)(2) of the Government Code.’
However, the’ department may not withhold any of the remaining information on this basis.
Section 552. 15;36 of the Government Code states, “[n]otwithstanding any other provision of
this chapter, a'credit card, debit card, charge card, or access device number that is collected,
assembled, oxmaintained by or for a governmental bodyis confidential.” Id. § 552.136(b);
seeid. § 552.136(a) (defining “access device”). Accordingly, the department must withhold
the informatiejr; you have marked, in addition to the information we have marked, under
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of atype specifically excluded by subsection (c).> See id. § 552.137(2)—(c). Upon
- review, we fiiid the department must withhold the e-mail address we have marked under
section 552.187 of the Government Code, unless the owner consents to its release:
In summary, the department must withhold (1) the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; (2) the
information we have marked under section 552.117(a)(2) of the Government Code; (3) the
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'"We note a governmental body may withhold a peace officer’s home address and telephone number,
personal cell phone and pager numbers, social security number, and family member information under
section 552.117(a)(2) without requesting a decision from this office. See Open Records Decision No. 670
(2001); Gov’ tCode § 552.147(b).

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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information you have marked, in addition to the information we have marked, under
section 552.136 of the Government Code; and (4) the e-mail address we have marked under
section 552.137 of the Government Code, unless the owner consents to its release.’ The
remaining information must be released.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental’body and of the requestor. For more information concerning those rights and
responsibilitigs, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincereiy /
7,

Nneka Kanu ,
Assistant Attorney General )
Open Recordg Division ' ‘
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NK/em i
Ref:  ID# 406675

Enc. Submi?_cted documents

cc: "Requeis_tor
(w/o enclosures)

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including credit card, debit
card, bank accou'ilt, and bank routing numbers under section 552.136 of the Government Code and an e-mail
address of a merflber of the public under section 552.137 of the Government Code, without the necessity of
requesting an atforney general decision.

“The submitted documents contain information that implicates the privacy interests of the requestor.
The requestor has a right of access, however, to his own private information. See Gov’t Code § 552.023(a);
Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests
information concérning himself). Should the department receive a request for these same records from another
requestor, the départment should resubmit these records and request another decision. See Gov’t Code
§§ 552.301(a), .302.




