
i' 

January 24, 1011 
.:.! 

Mr. Slater C. ,Elza 
Underwood 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

For the Friona Police Department 
P.O. Box 9158 
Amarillo, Te~as 79105-9158 

Dear Mr. Elza: 

0R2011-01172 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe G~)Vernment Code. Your request was 
assigned ID#406831. 

The Friona Police Department (the "department"), which you represent, received a request 
for all records pertaining to the requestor's client. You state you have redacted social security 
numbers fronithe requested infonnation under section 552.147 of the Government Code.1 

You state yot!: have provided the requestor with some of the requested infonnation. You 
claim the reInaining infonnation is excepted from disclosure under sections 552.101, 
,552.108, and:$52.130 of the Gove111ment Code.2 We have considered the exceptions you 
claim and revlewed the submitted infonnation. 

ISectioh 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social s,~curity number from public release without the necessity of requesting a decision from this 
office under the f.-ct. See Gov't Code § 552.147. 

2We note that although you also raise section 552.305 ofthe Goven11llent Code, this section is not an 
exception to disClosure under the Act; rather, it is a procedural provision pemritting a govemmental body to 
decline to release information that may implicate a person's privacy or property interests for the purpose of 
requesting a decision from this office as provided under the Act. See Gov't Code § 552.305; Open Records 
Decision No. 54~ (1990). 
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Initially, we.ipote the depaIiment did not fully comply with section 552.301 of the 
Govemment ,Code. Subsection (b) of section 552.301 requires a governmental body 
requesting an,open records ruling from this office to "ask for the attomey general's decision 
and state the:exceptions that apply within a reasonable time but not later than the tenth 
business-daiafter the date of receiving the written request." Gov't Code § 552.301(b). 
While you raised sections 552.101 and 552.130 within the ten-business-day time period 
required by :.~ubsection 552.301(b), you did not raise section 552.108 until after the 
ten-business-d,ay deadline had passed. Generally, if a govenunental body fails to timely raise 
an exception, that exception is waived. See generally id. § 552.302; Open Records Decision 
No. 663 at 5'.t~(1999) (untimely request for decision resulted in waiver of discretionary 

-JL 

exceptions). Section 552.108 is a discretionary exception to disclosure which protects a 
governmental:.body's interests and may be waived. See Gov't Code § 552.007; Open 
Records Decfsion No. 177 (1977) (statutory predecessor to section 552.108 subject to 

I 

waiver); 665 ~t 2.n.5 (2000) (discretionary exceptions generally). Consequently, by failing 
to comply wi~h section 552.301(b) with respect to its claim tmder section 552.108, the 
department ha~ waived its claim under this section. Accordingly, the department may not 

I .. 

withhold anyGf the submitted information under section 552.108 of the Govennnent Code. 
However, wewill address your timely raised exceptions. 

We note the sltbmitted information contains the requestor's client's medical records that are 
subj ect to the1Medicai Practice Act (the "MP A"), subtitle B of title 3 of the Occupations 

1 

Code. See 09p. Code § 151.001. Section 552.101 o£the Govenunent Code excepts from 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial d'ecision." Gov't Code § 552.101. This section encompasses infonnation other 
statutes make· confidential, such as the MP A. Section 159.002 of the MPA provides, in part: 

"i1 '. ".'. 

(a) A t90mmunication between a physician and a patient, relative to or in 
comle~tion with any professional services as a physician to the patient, is 
confid~ntial and privileged and may not be disclosed except as provided by 
tIllS c1i~pter. 

;).; 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a ph\ysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

:".'. 
I<~: 

( c) A person who receives infonnation from a confidential commllillcation' 
or recbrd as described by this chapter, other than a person listed in 
Sectio~ 159.004 who is acting on the patient's behalf, may not disclose the 
info111!'p,tion except to the extent that. disclosure is consistent with the 
authori.zed purposes for which the information was first obtained. 

Occ. Code §):159.002(a)-(c). This office has concluded the protection afforded by 
section 159.09.2 extends only to records created by either a physician or someone under the 
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supervision Of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). This9ffice has also detennined when a file is created as the result of a hospital stay, 
all of the doouments in the file that relate to diagnosis and treatment constitute either 
physician-pat'ient communications or records of the identity, diagnosis, evaluation, or 
treatment of ~:patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Medical records must be released upon the patient's 
signed, writt~p. consent, provided the consent specifies (1) the infonnation to be covered by 
the release, (2) reasons or purposes for the release, and (3) the person to whom the 
information is to be released. Occ. Code §§ 159.004, .005. Any subsequent release of 
medical recokds must be consistent with the purposes for which the governmental body 
obtained ther~cords. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). The 
requestor's client's hospital treatment records, which we have marked, constitute medical 
records that ate subject to the MP A. Thus, these medical records may only be released in 
accordance with the MP A. 

Section 552.1101 of the Government Code also encompasses infOlmation protected by 
chapter 411 . Qf the Government Code, which deems confidential criminal history record 
information d'CHRI"). CHRI is defined as "information collected about a person by a 
criminal justlpe agency that consists of identifiable descriptions and notations of arrests, 
detentions, itldictments, informations, and other formal criminal charges and their 
dispositions.',:,;: Gov't Code § 411.082(2). Title 28, part 20 of the Code of Federal 
Regulations gpvems the release ofCHRI that states obtain from the federal government or 
other states. S,?e ORD 565. The federal regulations allow each state to follow its individual 
law with resp¢.ct to CHRI it generates. Id. at 10-12. Sections 411.083(b)(1) and 411.089(a) 
authorize a criininaljustice agency to obtain CHRI; however, a criminal justice agency may 
not release CI:IRI except to another criminal justice agency for a criminal justice purpose. 
See Gov't Coq:e § 411. 089(b )(1). Upon review, we find the Federal Bureau of Investigation 
("FBI") nU1.1l;per we marked constitutes CHRI, which must be withheld pursuant to 
section 552.101 in conjunction with section 411.083 of the Government Code. 

Section 552. t;o1 of the Government Code also encompasses the common-law right of 
privacy, whicl1 protects information that (1) contains highly intimate or embarrassing facts, 
the publicatio~ ofwhich would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate 6pncem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Te~l1976). The types of information considered intimate or embarrassing by the 
Texas Suprel-p:e Court in Industrial Foundation included infonnation relating to sexual 
assault, pregD,:ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tr¥atment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. Ger-erally, only the information that either identifies or tends to identify a victim 
of sexual ass8;~llt or other sex-related offense may be withheld under common-law privacy. 
However, a gpvenunental body is required to withhold an entire report when identifying 
information ~~. inextricably intertwined with other releasable information or when the 
requestor knows the identity of the alleged victim. Open Records Decision No. 393 at 2 
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(1983); see dpen Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 
519 (Tex. App'.-El Paso 1992, writ denied) (identity of witnesses to and victims of sexual 
harassment vYas highly intimate or embarrassing information and public did not have 
legitimate int~rest in such information); Open Records Decision No. 440 (1986) (detailed 
descriptions Ci,f serious sexual offenses must be withheld). A portion of the information at 
issue pertains"to an Investigation of sexual assault. The submitted information reveals the 
requestor's ciient in this instance knows the identity ofthe alleged victim. Thus, withholding 
only the victiIji' s identifying infonnation from the requestor would not preserve the victim's 
common-law'right to privacy. Accordingly, to protect the victim's privacy, the department 
must withhol¢ report 071730800 in its entirety, as well as the information we marked in 
report 071739799, under section 552.101 of the Government Code in conjunction with 
common-law:privacy.3 You also seek to withhold the submitted photograph line-ups under 
common-lawprivacy. However, upon review, we find this infonnation is not highly intimate 
or embarrasshlg. Accordingly, the department may not withhold any of the remaining 
infonnation lli1der section 552.101 in conjunction with common-law privacy. 

;j'(. 

;:t, 

Next, we not#i,you have highlighted in orange Texas motor vehicle record information that 
you state youB-ave redacted under section 552.130 of the Government Code pursuant to Open 
Records Ded$lon No. 684 (2009).4 Section 552.130 provides that infonnation relating to a 
motor vehicl~: operator's license or driver's license issued by a Texas agency is excepted 
from public r.elease. Gov't Code § 552.130(a)(1). We note, however, you have also 
highlighted the state of issuance of the driver's licenses. Generally, this office does not 
withhold the :~tate of issuance because, in order for section 552.130 to be applicable, the 
motor vehicle; information must be issued by an agency of the State of Texas. See id. 
Accordingly, :~xcept for the state of issuance, the department must withhold the Texas motor 
vehicle recor~information you have marked under section 552.130. 

ill summary, t~e department may only release the marked medical records in accordance with 
the MP A. the department must' withhold the FBI number we have marked under 
section 552.~Ol of the Government Code in conjunction with section 411.083 of the 
Government Gode. The department must withhold report number 071730800 in its entirety 
and the infonitation we have marked in report number 07173 0799 under section 552.101 of 
the Govermn~nt Code in conjunction with common-law privacy. Except for the state of 
issuance, the ctepartment must withhold the Texas motor vehicle record information you have 

3 As our:1uling is dispositive, we need not addl'ess your remaining arguments against the disclosure of 
this information.:; 

; .. 
r 

40pen ~ecords Decision No. 684 is a previous determination issued by tIils office to all govenunental 
bodies authorizrng them to withhold ten categories of information, including Texas driver's license numbers 
under section sif ,130 of the Government Code, without the necessity of requesting an attorney general 
decision.'i \ 

i', 
i'. 
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marked undeitsection 552.130 ofthe Government Code. The remaining information must 
be released.5 

,;; , 

This letter ruling is limited to the particular information at issue in tIns request and limited 
to the facts a~;presented to us; therefore, tills ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

·:i 

Tills ruling ttiggers important deadlines regarding the rights and responsibilities of the 
governmentafbodyand of the requestor. For more infonnation concennng those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free,' 
at (877) 673f.6839. Questions concerning the allowable charges for providing public 
information tinder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney yeneral, toll free at (888) 672-6787. 

Sincerely, ;, 

11ddfo tt Jj.; 
Kate Hart~Y-"-""""" 
Assistant Att~'rney General 
Open Records. Division 

KH/em 

Ref: ID# 496831 

Enc. Subm~hed documents 

c: Requeistor 
(w/o enclosures) 

,';; 
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5We ndte that the information being released in this instance contains confidential information 
pertaining to their.equestor's client to which the requestor has a right of aGcess. See Gov't Code § 552.023(a) 
(person or persd~'s authorized representative has special right of access, beyond right of general public, to 
information helq:by govenunental body that relates to person and is protected from public disclosure by laws 
intended to prof.¥,ct person's privacy interests). If the department receives another request for this same 
information frori'i"a different requestor, then the department should again seek a decision from this office. 

). 


