
January 25,2011 

Mr. Michael ~. Spain 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Fulbright & Jaworski L.L.P. 
300 Convent Street, Suite 2200 
San Antonio, Texas 78205-3792 

Dear Mr. Spain: 

0R2011-01261 

You ask whether certain infOlmation is subject to required public disclosure under the 
Public Infonn~tion Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#A07198. 

The Schertz Police Department (the "department"), which you represent, received a request 
for thirty-three categories of infonnation pertaining to a specified incident. 1 You state that 
infonnationr¢sponsive to item numbers 4, 5, 7, 9,10, 12-14, 16-17, 19-20,22-29, and 31-32 
of the request for information does not exist. We note the Act does not require a 
governmental:body to release information that did not exist when it received a request. See 
Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 
452 at 3 (1986),362 at 2 (1983). You claim that the submitted infonnation is excepted :£i.-om 
disclosure under sections 552.101 and 552.108 of the Govemment Code. We have 
considered th¢ exceptions you claim and reviewed the submitted information. 

Initially, we ):TIust address the department's obligations under section 552.301 of the 
Govenmlent (;ode, which prescribes the procedures that a gove111mental body must follow 
in asking this office to decide whether requested infonnation is excepted from public 
disclosure. Section 552.301(b) requires that a governmental body ask for a decision from 
this office and state the exceptions that apply within ten business days of receiving the 
written requ~st. See Gov't Code § 552.301(b). Section 552.301(e) requires the 
gove111mental;body to submit to the att0111ey general, not later than the fifteenth business day 

[You iIiorm us that the requestor has withdrawn his request for information as to item number 18 of 
his request. 
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after the date of the receipt of the request: (1) written comments stating why the 
govemmental body's claimed exceptions apply to the information that it seeks to withhold; 
(2) a copy oftp'-e written request for information; (3) a signed statement of the date on which 
the govemmental body received the request or evidence sufficient to establish that date; and 
(4) the speci:ijp infonnation that the govemmental body seeks to withhold or representative 
samples ifth¢information is voluminous. See id. § 552.301(e)(1)(A)-(D). You state the 
department repeived the request for information on October 14, 2010. You infonn our office 
you sent a letter to the requestor stating you could not respond within ten business days, but 
that the requ~stor could expect a response by Noventber 15, 2010. We note that the 
deadlines pr~~cribed by section 552.301 are fixed by statute and cannot be altered by 
agreement. S¢e Attomey General Opinion JM -672 (1987); Open Records Decision Nos. 541 
at 3 (1990) (obligations of a govennnental body under predecessor to Act cannot be 
compromised :simplyby decision to enter into contract), 514 at 102 (1988). You also state, 
and provide dpcumentation representing, the department sought and received a clarification 
from the reql~estorregarding item numbers 10, 18, and 22-31 of the request on November 
6, 2010.2 Th~s, we find the department's ten- and fifteen-business-day deadlines for the 
information £9r which it did not seek clarification were October 28,2010 and November 4, 
2010, respecti:v:ely. We find the department's ten- and fifteen-business-day deadlines for the 
clarified portions of the request were November 23, 2010 and December 2, 2010, 
respectively. pee City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that when 
govemmentak',entity, acting in good faith, requests clarification of unclear or overbroad 
request for pu,~lic information, ten-business-day period to request attorney general opinion 
is measured from date the request is clarified or narrowed). The department requested a 

, , 

ruling from th;is office on November 15,2010. See Gov't Code § 552.308 (describing rules 
for calculati:qg submission, dates of documents sent via first class United States mail, 
common or c,Pntract carrier, or interagency mail). Consequently, while the department 
complied wit~ the requirements of section 552.301 for the information for which it sought 
and received clarification, we find the department failed to comply with the requirements of 
section 552.391 for the information for which it did not seek clarification. 

,', 

Pursuant to s~ction 552.302 of the Govennnent Code, a govennnental body's failure to 
comply with t~e procedural requirements of section 552.30 1 results in the legal presumption 
that the info~ation is public and must be released lIDless the govemmental body 
demonstrates'~ compelling reason to withhold the information to overcome this presumption. 
Id. § 552.302;',Simmons v, Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, 
no pet.); Han~~ckv. State Ed. of Ins. , 797 S.W.2d 379,381-82 (Tex. App.-Austin1990, 
no writ) (gov~~)11TI.ental body must make compelling demonstration to overcome presumption 
of openness P1ITsuant to statutory predecessor to section 552,302); Open Records Decision 
No. 630 (1994). A compelling reason generally exists when infonnation is confidential by 
law or third-p~rty interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 

2See Go'h Code § 552,222(b) (stating that if information requested is unclear to governmental body 
or if a large am6:unt of infOlmation has been requested, governmental body may ask requestor to clarify or 
nalTOW request, but may not inquire into purpose for which infOlmation will be used), 

\ 
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(1982). Althditgh you raise section 552.108 ofthe Govenunent Code for all ofthe submitted 
information, ';this section is a discretionary exception to disclosure that protects a 
governmental body's interests and may be waived. See Gov't Code § 552.007; Open 
Records Dectsion Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 
(1999) (unti~e1y request for decision resulted in waiver of discretionary exceptions), 177 
(1997) (statutory predecessor to section 552.108 subject to waiver). Thus, in failing to 
comply with section 552.301, the department has waived its argmnent under section 552.108 
for the infonnation for which the department did not seek clarification and the department 
may not withhold this infonnation on that basis. However, you also raise section 552.101, 
which can provide a compelling reason to withhold infonnation; therefore, we will consider 
the app1icabi~lty ofthis exception to this and the remaining submitted infonnation. We will 
also consider:$ection 552.108 ofthe Govenunent Code for the infonnation responsive to the 
clarified portions of the request. 

We note the s\ibmitted inforInation contains a CR -3 accident report fonn completed pursuant 
to chapter 55Q:ofthe Transportation Code. See Transp. Code § 550.064 (officer's accident 
report). Section 550.065(b) states that, except as provided by subsection (c) or subsection 
( e), accident ieports are privileged and confidential. Section 55 O. 065( c)( 4) provides for the 
release of acc}dent reports to a person who provides two of the following three pieces of 
infonnation: \(1) the date of the accident; (2) the name of any person involved in the 
accident; and((3) the specific location of the accident. Id. § 550.065(c)(4). Under this 
provision, the "texas Department of Transportation or another governmental entity is required 
to release a copy of an accident report to a person who provides the agency with two or more 
of the items cjf information specified by the statute. Id. In this instance, the requestor has 
provided the,' department with at least two of the specified items of infonnation. 
According1y,(the department must release the submitted CR-3 accident report fonn to this 
requestor in i~s entirety pursuant to section 550.065(c)(4) of the Transportation Code . 

..... 

You claim the remaining information contains confidential criminal history record 
infonnation (,iCHRI"). Section 552.101 of the Government Code excepts from disclosure 
"infonnation :ponsidered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. This section encompasses laws that make CHRI 
confidential.:;CHRI generated by the. National Crime Infonnation Center or by the Texas 
Crime InfoIl1i;ation Center is confidential under federal and state law. CHRI means 
"information \collected about a· person by a criminal justice agency that consists of 
identifiable d~scriptions and notations of alTests, detentions, indictments, infOlmations, and 
other fonna1 ~i;imina1 charges and their dispositions." Id. § 411.082(2). Title 28, part 20 of 
the Code ofEFdera1 Regulations governs the release of CHRI obtained from the National 
Crime Infonn?-tion Center network or other states. See 28 C.F.R. § 20.21. The federal 
regulations allow each state to follow its individua11aw with respect to CHRI it generates. 
Open Records:Decision No. 565 at 7 (1990); see generally Gov't Code ch. 411 subch. F . . ,. 
Section 411.0~3 of the Govenunent Code deems confidential CHRI the Texas Department 
of Public Safety ("DPS") maintains, except DPS may disseminate this infonnation as 
provided in chapter 411, subchapterF of the Government Code. See Gov't Code § 411.083. 
Sections 411.983(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; 

, .. ' 
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however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a:;criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in 
chapter 411 Gf the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 41;1. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 ofthe Government 
Code in conjtYlction with Government Code chapter 411, subchapter F. Upon review, we 
agree the information you have marked with purple flags constitutes CHRI that must be 
withheld und(;!r section 552.101 in conjunction with federal law and chapter 411 of the 
Government Code. 

You contend tl;.te information for which you sought clarification is subj ect to section 552.108 
ofthe Gove~ent Code. Section 552.108(a) excepts from disclosure "[i]nformationheld 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the infonnation would interfere with the detection, 
investigation;('or prosecution of crime." Gov't Code § 552.108(a)(1). Generally, a 
governmental body claiming section 552.108 must reasonably explain how and why release 
ofthe request~d information would interfere with law enforcement. See id. § § 552.1 08( a)(l), 
(b)(l), .301 (e){1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that 
the informatiqn at issue relates to a criminal case that is active and pending prosecution in 
Guadalupe CQunty. Based upon your representation and our review, we conclude that release 
of the inform~tion at issue would interfere with the detection, investigation, or prosecution 
of crime. Seelfouston Chronicle Publ 'g Co. v. City of Houston , 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in actiye cases); writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, we 
conclude the~, department may withhold the information we . have marked under 
section 552.1P8(a)(1) of the Government Code. We note that the department has the 
discretion to ~elease all or part of the information at issue that is not otherwise confidential 
by law. See Qov't Code § 552.007. 

We note porti9ns ofthe remaining information, including information within the submitted 
"Radio Traffi<' audio recording, consist of Texas motor vehicle record information subject 
to section 554\:130 of the Government Code.3 Section 552.130 provides information relating 
to a motor vepicle operator's license, driver's license, motor vehicle title, or registration 
issued by a T~?Cas agency is excepted from public release. Gov't Code § 552.130( a)(l), (2). 
Thus, the department must withhold the vehicle identification numbers, Texas driver's 
license numb~rs, and Texas license plate numbers, years, and types we have marked in the 
remaining doquments and the Texas license plate numbers and driver's license numbers in 
the submittecL./'Radio Traffic" audio recording under section 552.130 of the Govenunent 
Code. 

3We nofe this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental b6'dies authorizing them to withhold ten categories of information, including Texas driver's 
license numbers~and license plate numbers under section 552.130 of the Govenirnent Code, without the 
necessity of reql),esting an attorney general decision. 
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In summary: (i) the department must release the CR-3 acCident report form in its entirety to 
this requestot pursuant to section 550.065(c)(4) of the Transportation Code; (2) the 
department rl1ust withhold the information you have marked with purple flags under 
seCtion 552.101 in conjunction with federal law and chapter 411 of the Govenmlent Code; 
(3) the department may withhold the information we have, marked under 
section 552.f08(a)(1) of the Government Code; and (4) the department must withhold the 
Texas motor ,;'vehic1e record information in the "Radio Traffic" audio recording and the 
information ~e have marked in the remaining documents under section 552.130 of the 
Govenllnent Code. The department must release the remaining submitted infonnation.4 

This letter ruiing is limited to the particular information at issue in this request and limited 
to the facts a$!presented to us; therefore, this ruling must not be relied upon as a previous 
determinatio~.regarding any other infonnation or any other circumstances. 

This ruling tiiggers important deadlines regarding the rights and resp~nsibilities of the 
governmentafbodY and'ofthe requestor. For more information concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at 
(877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation uFder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, J 

d ~W::l cz,fiJ-
Lindsay E. H~le U ' 
Assistant Attqrney General 
Open RecordS'Division 

LEH/em 

Ref: ID# 40.7198, 

Enc. Subm~tted documents 

c: Requ~stor 

(w/o el1c1osures) 

4We note the remaining infom1ation contains social security numbers. Section 552.147(b) of the 
Government Co4e authorizes a governmental body to redact a living person's social security number from 
public release w'tthout the necessity of requesting a decision fi'om this office under the Act. However, if the 
requestor is the allthorized representative of one of the individuals whose social security number is at issue, then 
he has a right of~ccess to his client's social security number and it may not be withheld from him. See Gov't 
Code § 552.023.,\ 


