
January 25, 2b11 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Cynthia Villarreal-Reyna 
Section Chief~ Agency COlmsel 
Legal and Regulatory Affairs Division, MC 110-lA 
Texas Department of Insurance 
P.O. Box 149104 
Austin, Texas 78714-9104 

Dear Ms. Villarreal-Reyna: 

0R2011-01264 

You ask whe.ther certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#406967 (TDI# 108460). 

The Texas D~partment of Insurance (the "department") received a request for service areas, 
plans, and pro] ected pricing to be offered by commercial insurers participating in the Healthy . 
Texas Program. You state you will release some ofthe requested infonnation. Although you 
take no position with respect to the public availability ofthe submitted infonnation, you state 
release· of this infonnation may implicate the proprietary interests of Celtic Insurance 
Company ("Celtic") and United Healthcare. Thus, pursuant to section 552.305 of the 
Government Code, you notified Celtic and United Healthcare of the request and of each 
company's right to submit arguments to this office as to why their infonnation should not be 
released. See Gov't Code § 552.305(d) (pennitting interested third party to submit to 
att0111ey general reasons why requested inf01111ation should not be released); see also Open 
Records Decision No. 542 (1990) (detennining statutory predecessor to section 552.305 
pennits govefpmental body to rely on interested third party to raise and explain applicability 
of exception i~i certain circumstances). We have received argunlents from Celtic. We have 
considered the: submitted arguments and reviewed the submitted infonnation. 

Initially, we must address the department's obligations under the Act. Section 552.301 of 
the Governm~nt Code describes the procedural obligations placed on a governmental body 
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that receives' a written request for information it wishes to withhold. Pursuant to 
section 552.301 (b), a governmental body must ask for a decision from this office and state 
the exceptions that apply not later than the tenth business day after the date of receiving the 
written request. Further, pursuant to section 552.301(e) of the Govenunent Code, the 
govenunental body is required to submit to this office within fifteen business days of 
receiving the .. request (1) general written comments stating the reasons why the stated 
exceptions apply that would allow the infonnation to be withheld, (2) a copy of the written 
request for infonnation, (3) a signed statement or sufficient evidence showing the date the 
governmentaJbody received the written request, and (4) a copy of the specific infonnation 
requested or representative samples, labeled to indicate which exceptions apply to which 
parts ofthe documents. See Gov't Code § 552.301(e). The depmiment states it received the 
request for iinfonnation on September 20, 2010. Accordingly, the department's 
ten-day-dead~ine was September 30, 2010 and the depmiment's fifteen-day-deadline was 
October 7,2010. The department did not request a ruling or submit infonnation for our 
review until November 16, 2010. Consequently, we find the department failed to comply 
with the requjrements of section 552.301. 

Pursuant to s~ction 552.302 of the Government Code, a govenllnental body's failure to 
comply with the procedural requirements ofthe Act results in the legal presumption that the 
requested in~ormation is public and must be released unless the governmental body 
demonstrates! a compelling reason to withhold the information from disclosure. See 
id.§ 552.302;iSimmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, 
no pet.); Hanqockv. State Bd. of Ins. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no 
writ) (goverru;nental body must make compelling demonstration to overcome presumption 

" 

of opemless mlrsuant to statutory predecessor to section 552.302);.see also Open Records 
Decision No. 630 (1994). A compelling reason exists when third-party interests are at stake 
or when inf01.}plation is confidential by law. Open Records Decision No. 150 at 2 (1977). 
Because theij1terests of a third party can provide a compelling reason to overcome the 
presumption of opelmess, we will consider the third-party arguments for this information. 

Next, we note, an interested third party is allowed ten business days after the date of its 
receipt ofthegovernmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to whycinformation relating to that party should be withheld from public disclosure. 
See Gov't Co;de § 552.305( d)(2)(B). As of the date of this letter, we have not received 
comments fr0;tTI United Healthcare explaining why any portion of its submitted infonnation 
should not beyeleased. Therefore, we have no basis to conclude United Healthcare has any 
protected proprietary interest in its submitted information. See id. § 552.110; Open Records 
Decision No~:. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information,]j,arty must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested infonnation would cause that party substantial 
competitive h~lm), 552 at 5 (1990) (paliy must establish prima facie case that infonnation 
is trade secret)" 542 at 3. Consequently, the department may not withhold ally portion ofthe 
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submitted in~6nllation on the basis of any proprietary interest United Healthcare may have 
in that infomiation . 

• ~·.I 
,": , 

We note soni~ ofthe submitted infonllation is marked confidential. However, information 
is not confid~ntial lmder the Act simply because. the party SUbmitting the information 
anticipates olrequests that it be kept confidential. See Indus. Found. v. Tex. Indus. Accident 
Ed., 540 S.W~2d 668,677 (Tex. 1976). In other words, a governmental bodycamlot, through 
an agreement or contract, overrule or repeal provisions ofthe Act. Attomey General Opinion 
JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ( "[T]he obligations of a 
govemmentaiibody under [the predecessor to the Act] cannot be compromised simply by its 
decision to enter into a contract. "), 203 at 1 (1978) (mere expectation of confidentiality by 
person supplying information does not satisfy requirements of statutory predecessor to 
section 552.~10). Consequently, unless the information falls within an exception to 
disclosure, ithlUst be released, notwithstanding any expectations or agreement specifying 
otherwise. .: 

e
t
, 

Celtic 'raises ;section 552.110 for portions of its proposal. Section 552.110 protects the 
proprietaryin~\erests of private parties by excepting from disclosure two types of information: 
(1) "[a] trad~gsecret obtained from a person and privileged or confidential by statute or 
judicial decisi~n," and (2) "commercial or financial information for which it is demonstrated 
based on spe6~fic factual evidence that disclosure would cause substantial competitive harm 
to the person from whom the information was obtained." See Gov't Code § 552.11 O(a)-(b) . 

. ~ ~;. 

Section 552.UO(a) protects trade secrets obtained from a person and privileged or 
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has 
adopted the definition of a "trade secret" from section 757 0 f the Restatement of Torts, which 
'holds a "trade.,csecret" to be 

;" 

any fofmula, pattem, device or compilation of information which is used in 
one's l?usiness, and which gives him an opportunity to obtain an advantage 
over c9mpetitors who do not know or use it. It may be a fonllula for a 
chemif;al compound, a process of manufacturing, treating or preserving 
mater~als, a pattem for a machine or other device,or a list of customers. It 
differ~~rfrom other secret information in a business ... in that it is not simply 
infon~~tion as to a single or ephemeral event in the conduct ofthe business 
. . .. A);trade secret is a process or device for continuous use in the operation 
ofthe :9usiness . . .. [It may] relate to the sale of goods or to other operations 
in the business, such as a code for determining discounts, rebates or. other 
conces.sions in a price list or catalogue~ or a list of specialized customers, or 
a metlipd of bookkeeping or other office management. 

RESTATEMENiT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 126 (Tex. 1958). This office will accept a private person's claim for exception 

, ... 
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as valid und:~;r section 552.110(a) if that person establishes a prima facie case for the 
exception, aIlCl. no one submits an argument that rebuts the claim as a matter of law. See 
ORD 552 at 5,.. However, we cannot conclude section 552.1l0(a) is applicable unless it has 
been shown the information meets the definition of a trade secret and the necessary factors 
have been derp.onstrated to ,establish a trade secret claim. l Open Records Decision No. 402 
(1983). 

~ t· 

Section 552.pO(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized afIegations, that substantial competitive injury would likely result from release 
of the inforrri,?.tion at issue. See ORD 661 at 5-6 (for information to be withheld under 
commercial Q;r financial information prong of section 552.110, business must show by 
specific factli.;~l evidence that substantial competitive injury would result from release of 
particular inf~rmation at issue). 

Upon review,'we find Celtic has made a prima facie case that portions of its submitted 
information ci;e protected as trade secret information. Accordingly, the department must 
withhold the i~}formation we have marked under section 552.11 O( a). However, we determine 
Celtic has fa~;+ed to demonstrate that any portion of its remaining information meets the 
definition of a)trade secret, nor has it demonstrated the necessary factors to establish a trade 
secret claim fgr this information. We note that pricing information pertaining to a particular 
contract is gClnerally not a trade secret because it is "simply information as to single or 
ephemeral ev~nts in the conduct of business," rather than "a process or device for continuous 
use in the op~ration of the business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); 
Hyde Corp. vSJluffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3,306 at 3. 
Accordingly, ~he department may not withhold any of Celtic's remaining information on the 
basis ofsectiqn 552.110(a) of the Government Code . 

. :~8:~ 
Upon review ;9f Celtic's arguments under section 552.11 O(b), we find Celtic has established 
that some of l{s remaining information constitutes commercial or financial information, the 
release of wi¥'ch would result in substantial competitive injury; therefore, the department 

'·.f 

IThe R~i,tatement of Torts lists the followmg six factors as indicia of whether infOlmation constitutes 
a trade secret:') , 

\ 
(1) the~xtent to which the information is lmown outside of [the company]; 
(2) the ~~xtent to which it is known by employees and others involved in [the company's] 
business; 
(3) the fxtent of measures taken by [the company] to guard the secrecy of the inf01TI1ation; 
(4) the value of the information to [the company] and [its] competitors; 
(5) the ~hlount of effort or money expended by [ the company] in developing the infOlmation; 
(6) the #ase or difficulty with which the infOlmation could be properly acquired or duplicated 
by othej~·~. ' 

RESTATEMENT dt TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2~(1980). ,. , 
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must withhol~ this infonnation, which we have marked, under section 552. 110(b) of the 
Govel11ment Code. However, we find Celtic has only made conclusory allegations that 
release ofthe::remaining infonnation it seeks to withhold would result in substantial damage 
to its competi~ive position. Thus, Celtic has not demonstrated that substantial competitive 
injury would :~esult from the release of any of its remaining infonnation at issue. See Open 
Records Decl'sion Nos. 661 (for infonnation to be withheld under commercial or financial 
infonnation prong of section 552.110, business must show by specific factual evidence that 
substantial cqinpetitive injury would result from release of particular infonnation at issue), 
509 at 5 (1988) (because costs, bid specifications, and circumstances would change for future 
contracts, ass~rtion that release of bid proposal might give competitor unfair advantage on 
fuhlre contracts is too speculative). Further, we note Celtic is the winning bidder for the 
contract atis~ue. This office considers the prices charged in govel11ment contract awards to 

I-

be a matter of strong public interest; thus, the pricing infonnation of a wimling bidder is 
generally not.excepted tmder section 552. 110(b). See Open Records Decision No. 514 
(1988) (public has interest in knowing prices charged by govemment contractors); see 
generally Dep,:'t ofJustice Guide to the Freedom ofInfonnation Act 344-345 (2009) (federal 
cases applying analogous Freedom of Infonnation Act reasoning that disclosure of prices 
charged govei;pment is a cost of doing business with govemment). In addition, the tenns of 
a contract with, a govel11mental body are generally not excepted from public disclosure. See 
Gov't Code § 552.022(a)(3) (contract involving receipt or expenditure of public funds 
expressly maq~ public); Open Records Decision No. 541 at 8 (1990) (public has interest in 
knowing te~s of contract 'with state agency). Accordingly, none of Celtic's remaining 
infonnation riiay be withheld under section 552.11 O(b) of the Govemment Code. 

The remaining infonnation contains documents protected by copyright. A custodian of 
public record$,.must comply with the copyright law and is not required to furnish copies of 
records that ar,e copyrighted. Open Records Decision No. 180 at 3 (1977). A govemmental 
body must all~w inspection of copyrighted materials unless an exception applies to the 
infonnation. Id.; see Open Records Decision No. 109 (1975). Ifa member of the public 
wishes to mal~e copies of copyrighted materials, the person must do so tmassisted by the 
govemmentali,body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

" 
'.ii:::1 

In sUll1ffiary,hthe department must withhold the infonnation we have marked under 
subsections 5$2.11 O( a) and 552.11 O(b) ofthe Govel11ment Code. The remaining infonnation .. , 
must be releas;ed in accordance with copyright law. 

\~; 

This letter ruliing is limited to the particular infonnation at issue in this request and limited 
to the facts as;presented to us; therefore, this ruling must not be relied upon as a previous 
detennination~regarding any other infonnation or any other circumstances. 

,I't 

This ruling tJggers important deadlines regarding the rights and responsibilities of the 
govemmentaltpody and ofthe requestor. For more infonnation concerning those rights and 
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Govennnent Hotline, toll free, 
at (877) 673i,6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

: ...• JJtL.. -
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?~ , 

Assistant Att(}rney General 
Open Recor~~ Division 

JM/em 

Ref: ID# 496967 

Enc. Submttted documents 
.' , . .•.. 

c: Requestor 
(w/o ep.c1osures) 

i., .. 

Mr. Trent Bruce 
United Healthcare 

',;' 

VP Ke,y AccOlmts 
1250 Capital of Texas, Suite 360 
Austi~; Texas 78746 
(w/o ehclosures) 

Mr. w-esley Chip Berkovsky 
Celtici;Jnsurance Company 
233 South Wacker Drive, Suite 700 
Chica~o, Illinois 60606 
(w/o epc1osures) 

US Co,rporation Company 
For Cdltic Insurance Company 
211 E~st 7th Street, Suite 620 
AustiIj!, Texas 78701 
(w/o ~J,1closures) 


