
January 28,2011 

Ms. Kathy Davis 
City Attomey 
City of Killeen 
P.O. Box 1329 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Killeen, Texas 76540-1329 

Dear Ms. Davis: 

0R2011-01508 

You ask whether celiain information is subj ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 407731 (Killeen ID# W004586). 

The City of Killeen (the "city") received two requests from the same requestor for (1) photos, 
video surveillance, and repOlis conceming an incident at a specified location involving the 
requestor's client, and (2) medical records and bills related to the requestor's client. You 
claim the submitted infonnation is excepted from disclosure under section 552.103 of the 
Govenunent Code. We have considered the exception you claim and reviewed the submitted 
information. 

Initially, we note the submitted infoffi1ation contains the emergency medical service ("EMS") 
records of the requestor's client. Section 552.101 of the Govenunent Code excepts from 
disclosure "infonnation considered to be confidential by law, either constitutional, statutory, 
or by judicial decision;" Gov't Code § 552.1 01. This section encompasses section 773.091 
of the Healti1 and Safety Code, which provides in part: . 

(b) Records of the identity, evaluation, or treatment of a patient by emergency 
medical services persOlU1el or by a physician providing medical supervision 
that are created by the emergency medical services persom1el or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 
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(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091 (b), (g). Upon review, we find the documents submitted as 
Exhibit E constitute EMS records maintained by an EMS provider documenting emergency 
medical services provided to a patient by EMS and, therefore, are generally confidential 
under section 773.091. We note that records made confidential by section 773.091 maybe 
disclosed to "any person who bears a written consent of the patient or other persons' 
authorized to act on the patient's behalf for the release of confidential infonnation." Id. 
§§ 773.092(e)(4), .093. Section 773.093 provides that a consent fon"e1ease of EMS records 
must specify (1) the information or records to be covered by the release; (2) the reasons or 
purpose for the release; and (3) the person to whom the infolTImtion is to be released. 
Although you raise section 552.103 of the Govenllnent Code, we note that a specific 
statutory right of access provision prevails over general exceptions to disclosure under the 
Act. See Open Records Decision No. 451 at 4 (1986) (specific statutory right of access 
provisions overcome general exceptions to disclosure under statutory predecessor to Act). 
In this instance, the requestor represents the patient to whom the submitted EMS records 
pertain. The requestor has submitted a valid consent for release of the records. Accordingly, 
the city must release the records submitted as Exhibit E in their entirety in accordance with 
chapter 773 of the Health and Safety Code. 

Next, we tU111 to the information submitted as Exhibit D. Section 552.103 of the 
Govemment Code provides, in relevant part: 

(a) hlfolmation is excepted from [required public disclosure] if it is 
info1111ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a govemmental body or an 
officer or employee of a govenIDlental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication ofthe infonnation. 
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Gov't Code § 552.1 03(a), (c). The govenllnental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the department received the reqnest for infOlmation, 
and (2) the information at issue is related to that litigation. Univ. a/Tex. Law Sch. v. Tex. 
Legal. Found. , 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, ,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). The governmental body must meet both prongs 
of this test for infomiation to be excepted under section 552.1 03(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonCl;bly anticipated, the govennnental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conj ecture. Id. This office has concluded that a governmental body's receipt of a claim letter 
that it represents to be in compliance with the notice requirements ofthe Texas Tort Claims 
Act ("TTCA"), chapter 1 0 1 of the Civil Practice and Remedies Code, or an applicable 
municipal ordinance, is sufficient to establish that litigation is reasonably anticipated. See 
ORD 638 at 4 (1996). If that representation is not made, the receipt of a claim letter is a 
factor we will consider in detennining, from the totality of the circumstances presented, 
whether the govennnental body has established that litigation is reasonably anticipated. Id. 

The requestor here is an attorney representing an individual who alleges to have sustained 
personal injuries as a result of an incident that occuned on a city sidewalk. You state, and 
provide documentation to support the assertion, that the requestor filed a notice of claim 
against the city. You do not represent the claim is in compliance with the notice 
requirements of the TTCA or an applicable municipal ordinance. However, based on your 
representations and the totality ofthe circumstances, we find the city reasonably anticipated 
litigation on the date the request for infonnation was received. You further state that the 
infonnation submitted as Exhibit D directly relates to the anticipated litigation. Accordingly, 
the city may withhold the infonnation submitted as Exhibit D under section 552.103 of the 
Government Code. 

We note, however, that once the infonnation at issue has been obtained by all parties to the 
anticipated litigation tlll'ough discovery or otherwise, no section 552.l03(a) interest exists 
with respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). 
Thus, any infonnation obtained fl:om or provided to all other parties in the anticipated 
litigation is not excepted from disclosure under section 552.1 03(a) and must be disclosed. 
Further, the applicability of section 552.1 03(a) ends once the litigation has concluded or is 
no longer anticipated. See Attomey General Opinion MW-575 (1982); see also Open 
Records Decision No. 350 (1982). 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govenunental body and of the requestor. For more infonnation conceming those rights and 

. responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open GovenU11ent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Neal Falgoust 
Assistant Attomey General 
Open Records Division 

NF/dls 

Ref: ID# 407731 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


