
January 28, 2011 

Ms. LeAnne Lundy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Rogers, Monis & Grover, L.L.P. 
For New Caney Independent School District 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Lundy: 

OR2011-01523 

You ask whether celiain inf01111ation is subj ect to required public disclosure under the 
Public hlfollnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 408032. 

The New Caney Independent School District (the "district"), which you represent, received 
a request for the requestor's client's persOlUlel file, including any letters' from other district 
employees, parents, or others regarding the requestor's client. You state that student­
identifying infollnation has been redacted from some of the responsive records pursuant to 
the Family Educational Rights and Privacy Act ("FERP A"), section 1232g oftitle 20 ofthe 
United States Code.' You also state you have released some ofthe requested infonnation to 
the requestor. You claim that the remaining requested infonnatiol1 is excepted from 
disclosure under sections 552.103, 552.111, and 552.137 ofthe Government Code. Wehave 

lWe note that the United States Department of Education Family Policy Compliance Office (the 
"DOE") has inf01111ed this office that FERP A does notpemrit state and local educational authorities to disclose 
to this office, without parental consent, umedacted, personally identifiable inf01111atiol1 contained in education 
records for the pUlpose of om review in the open records lUling process under the Act. The DOE has 
determined that FERP A detel11unations must be made by the educational authority in possession of the 
education records. A copy of the DOE's letter to this office is posted on the Attorney General's websitr:: at: 
http://www.oag.state.tx.us/openI20060725usdoe.pdf. 
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considered the exceptions you claim and reviewed the submitted representative sample of 
infonnation.2 

Section 552.103 of the Govemment Code provides, in relevant part, as follows: 

(a) Infonnation is excepted :B:om [required public disclosure] if it is 
infomlation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a pmiy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a pmiy. 

( c) Infonnation relating to litigation involving a govenunental body or an 
officer or employee of a govermne~ltal body is excepted :B:om disclosure 
under Subsection ( a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infOlmation for 
access to or duplication of the infOlmation. 

Gov't Code § 552.103(a), (c). A govemmental body has the burden of providing relevant 
facts and documents to show that the section 552.l03(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation was 
pending or reasonably anticipated on the date that the govemmental body received the 
request for infonnation, and (2) the infonnation at issue is related to that litigation. Thomas 
v. CornY11:, 71S.W.3d 473, 487 (Tex. App.-Austin 2002, no pet.); Urziv. of Tex. Law Sch. 
v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A govenunental body must meet both 
prongs ofthis test for infonnation to be excepted under section 552.l03(a). 

To establish that litigation is reasonably anticipated, a govel11mental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a 
claim that litigation is reasonably anticipated may include, for example, the govenunental 
body's receipt of a letter containing a specific tlu"eat to sue the govenunental body from an 

2We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types ofinfoll11ation than that submitted to this 
office. 
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attol11ey for a potential opposing party.3 Open Records Decision No. 555 (1990); see, Open 
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand, this office has detennined that if an individual publicly threatens to bring suit 
against a govel11mental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 

You state the district reasonably anticipates litigation will ensue between the district and the 
requestor's client based on conespondence between the district and the requestor. You state 
the requestor "has made allegations against [the district] and its employees of 'undue and 
unlawful influence' and making "false statements' concel11ing and 'tlu"eats' to [the 
requestor's client]." You contend the requestor was retained in relation to these allegations 
and intends to file suit against the district. However, you do not provide, and the submitted 
infolmation does not reveal, any concrete evidence showing that the requestor or the 
requestor's client actually tlu-eatened to file a lawsuit against the district or othelwise took 
any objective steps toward filing ~uit prior to the district's receipt of the request. 
Accordingly, you failed to demonstrate the district reasonably anticipated litigation on the 
date the district received the request, and the district may not withhold any portion of the 
requested infol111ation under section 552.103 of the Govel11ment Code. ' 

You claim section 552.111 of the Gove111l11ent Code for portions of the submitted 
infonnation. Section 552.111 excepts from disclosure "an interagency or intraagency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency." Gov't Code § 552.111. This exception encompasses the deliberative process 
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111 
is to protect advice, recommendations, and opinions in the decisional process and to 
encourage open and frank discussion in the deliberative process. See Austin v. Oty of San 
Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open Records 
Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-exqmined the statutory predecessor to 
section 552.111 ili. light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-" Austin 1992, no writ). We detennined that 
section 552.111 excepts from disclosure only those intel11al communications that consist of 
advice, recommendations, and opinions that reflect the policymaking processes of the 
govenU11ental body. See ORD 615 at 5. A govenunental body's policyma1cing functions do 
not encompass routine intel11al administrative or persOlU1el matters, and disclosure of 
infonnation about such matters will not inhibit free discussion of policy issues among agency 

'Among other examples, tilis office has concluded that litigation was reasonably anticipated where the 
opposing party took the following objective steps toward litigation: (1) hired an attomey who made a demand 
for disputed payments and threatened to sue if the payments were not made promptly, see Open Records 
Decision No. 346 (1982); and (2) threatened to sue on several occasions and hired an attomey, see Open 
Records Decision No. 288 (1981). 
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personnel. fd.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (Gov't Code § 552.111 not applicable to persOlU1el-related communications that 
did not involve policymaking). A gove111111ental body's policymaking functions do include 
administrative and personnel matters of broad scope that affect the govenU11ental body's 
policy mission. See Open Records Decision No. 631 at 3 (1995). 

Moreover, section 552.111 does not protect facts and written observations offacts and events 
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But, if 
factual infom1ation is so inextricably inteltwined with material involving advice, opinion, 
or recommendation as to make severance of the factual data impractical, the factual 
infonnation also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

You state the infonnation at issue peltains to the district's decision not to renew the 
requestor's client's probationaty employment contract. We find this infonnation petiains to 
a routine personnel matter that does not rise to the level of policymaking. Accordingly, the 
district may not withhold the information at issue under section 552.111 ofthe Govemment 
Code. 

You note the requested information contains personal e-mail addresses. Section 552.137 of 
the Govemment Code excepts fi:om disclosure "an e-mail address of a member ofthe public 
that is provided for the plU1Jose of communicating electronically with a govemmental body," 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See Gov't Code § 552.1 37(a)-(c). The e-mail 
addresses listed in the infonnation at issue are not specifically excluded by 
section 552. 137(c). As such, these e-mail addresses, which you have marked, must be 
withheld under section 552.137, unless the owners of the addresses have affinnatively 
consented to their release.4 See id. § 552.137(b). 

In summary, the district must withhold the personal e-mail addresses you have marked under 
section 552.13 7 of the Govemment Code, unless the owners of the addresses have 
affinnatively consented to their release. The remaining inf01111ation must be released. 5 

40penRecords DecisionNo. 684 (2009) serves as a previous determination to all govenmlental bodies 
authorizing them to withhold ten categories ofinfomlation, including e-mail addresses of members of the public 
under section 552.137, without the necessity ofrequesting an attomey general decision. 

5We note the infonnation being released contains confidential inf0l111ation to which the requestor, as 
his client's authorized representative, has a right of access. See Oov't Code § 552.023 (person has special right 
of access to infomlation that relates to the person and that is protected from disclosure by laws intended to 
protect person's privacy interests). Thus, ifthe district receives another request for this particular infonnation 
from a different requestor, then the district should again seek a decision from this office. 
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This letter mling is limited to the particular infOlmation at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detennination regarding any other infol111ation or any other circumstances. 

This mling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787.· 

Sincerely, 

Va11eSSa Burgess 
Assistant Attomey General 
Open Records Division 

VB/dIs 

Ref: ID# 408032 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


