
January 28,2011 

Ms. Rebecca Brewer 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Abernathy, Roeder, Boyd & Joplin, P.C. 
For City of Frisco 
P.O. Box 1210 
McKinney, Texas 75070-1210 

Dear Ms. Brewer: 

0R2011-01534 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 407257. 

The Frisco Police Department (the "department"), which you represent, received a request 
for six categories of information concerning two named individuals and a specified address. 
You claim thei'requested information is excepted from disclosure under sections 552.101, 
552.102,552.108,552.117, and 552.130 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

You have submitted records showing that some of the submitted documents were the subject 
of previous public information requests. Section 552.007 of the Government Code provides 
that if a governinental body voluntarily releases information to any member ofthe public, the 
governmental body may not withhold such information from further disclosure unless its 
public release is expressly prohibited by law or the information is confidential by law. See 
Gov't Code § 552.007; Open Records Decision No. 518 at 3 (1989); see also Open Records 
Decision No. 400 (1983) (governmental body may waive right to claim permissive 
exceptions to disclosure under the Act, but it may not disclose information made confidential 
by law). Thus, pursuant to section 552.007, the department may not now withhold 
previously released information unless its release is expressly prohibited by law or the 
information is confidential by law. Although you raise section 552.108, it is a discretionary 
exception under the Act that does not make information confidential by law or expressly 
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prohibit its release. See Gov't Code § 552.007; Open Records Decision No. 177 (1977) 
(statutory predecessor to section 552.108 subject to waiver). Accordingly, to the extent any 
of the records have previously been released to any member of the public, the department 
may not now withhold that information under section 552.108 of the Government Code. 
H\>wever, you also claim sections 552.101, 552.102, 552.117, and 552.130, which are 
cop.fidentiality provisions, for the submitted information. Thus, we will address your 
arguments under these exceptions. 

", 

Section 552.191 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information other statutes make confidential, 
such as the doctrine of common-law privacy, which protects information that (1) contains 
highly intimate or embarrassing facts, the publication of which would be highly objectionable 
to a reasonable person, and (2) is not of legitimate concern to the public. Indus. Found. v. 
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the 
applicability of common-law privacy, both prongs of this test must be satisfied. Id. at 
681-82. A compilation of an individual's criminal history is highly embarrassing 
information, the publication of which would be highly objectionable to a reasonable person. 
C;: Us. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 
(1989) (when considering prong regarding individual's privacy interest, court recognized 
distinction between public records found in courthouse files and local police stations and 
compiled summary of information and noted that individual has significant privacy interest 
in compilation of one's criminal history). Furthermore, we find that a compilation of a 
private citizen's criminal history is generally not of legitimate concern to the public. Vie 
note, however, records relating to routine traffic violations are not considered criminal 
history information. Cf Gov't Code § 411.082(2)(B) (criminal history record information 
does not include driving record information). 

,'", \.: 

The present request, in part, requires the department to compile unspecified law enforcement 
records concerning the named individuals. We find this request for unspecified law 
enforcement records implicates the privacy rights of these individuals. Therefore, to the 
extent the department maintains law enforcement records that do not pertain to routine traffic 
offenses and depict the named individuals as suspects, arrestees, or criminal defendants, the 
department must withhold such information under section 552.101 in conjunction with 
common-law privacy. You have submitted records that do not list these individuals as 
suspects, arrestees, or criminal defendants or that pertain to routine traffic offenses 
committed by these individuals. These records do not implicate the privacy interests of the 
named individuals, and the department may not withhold them under section 552.101 of the 
Government Code based on common-law privacy. 

Section 552.101 also encompasses section 58.007 of the Family Code. Section 58.007 
provides in relevant part as follows: 
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(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from 
adult files and records; 

. (2) if maintained electronically in the same computer system 
as records or files relating to adults, be accessible under 
controls that are separate and distinct from controls to access 

': electronic data concerning adults; and 

'(3) maintained on a local basis only and not sent to a central 
; state or federal depository, except as provided by Subchapters 
. B, D, andE. 

Fam. Code § 58.007(c). You assert citation report number 0125330 is excepted from 
disclosure under section 58.007 of the Family Code. We note the citation report only 
concerns routine traffic offenses. Section 58.007 does not make information relating to 
traffic offenses confidential. See id. §§ 51.02(16) (defining traffic offense), 51.03(a) 
(delinquent conduct does not include traffic offense), 51.03(b) (conduct indicating need for 
supervision does not include traffic offense). Consequently, the department may not 
withhold this citation report under section 552.101 in conjunction with section 58.007 of the 
Family Code. 

Next, you assert the post-run/call reports and IBRS location tree list are excepted under 
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure 
"information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code § 552.102(a). The post-run/call 
reports and IBRS location tree list are law enforcement records created by the department for 
a law enforcement purpose. These records are not records of a department employee 
maintained for. an employment purpose. Accordingly, the department may not withhold this 
information under section 552.102. 

You also ask Whether these records must be withheld under the federal Health Insurance 
Portability and Accountability Actof1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. Atthe 
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for Privacy ofIndividually Identifiable Health Information. See Health Insurance 
Portability and Accountability Act of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical 
& statutory note); Standards for Privacy ofIndividually Identifiable Health Information, 45 
C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 
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.. , 
(2002). These standards govern the releasability of protected health information by a covered 
entity. See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or 
disclose protected health information, except as provided by parts 160 and 164 of the Code 
of Federal Regulations. See id. § 164.502(a). This office has addressed the interplay of the 
Privacy Rule and the Act. In Open Records Decision No. 681 (2004), we noted 
section 164.512 of title 45 of the Code ofF ederal Regulations provides a covered entity may 
use or disclose protected health information to the extent such use or disclosure is required 
by law and the use or disclosure complies with arid is limited to the relevant requirements 
of such law. See 45 C.F.R. § 164.512(a)(1). We further noted the Act "is a mandate in 
Texas law that compels Texas governmental bodies to disclose information to the public." 
See ORD 681 at 8; see also Gov't Code §§ 552.002, .003, .021. We, therefore, held the 
disclosures under the Act come within section 164.512(a). Consequently, the Privacy Rule 
does not make information confidential for the .purpose of section 552.101 of the 
Government Code. See Abbott v. Tex. Dep't of Mental Health & Mental Retardation, 212 
S.W.3d 648 (Tex. App.-Austin 2006, no pet.); ORD 681 at 9; see also Open Records 
DecisionNo. 478 (1987) (as general rule, statutory confidentiality requires express language 
making information confidential). Thus, because the Privacy Rule does not make 
information that is subject to disclosure under the Act confidential, the department may 
withhold pr<?tE(cted health information from the public only if the information is confidential 
by law or an exception in subchapter C of the Act applies. 

You claim portions of these records may be withheld pursuant to the Medical Practice Act 
(the "MPA"); subtitle B of title 3 of the Occupations Code. See Occ. Code § 15l.00 1. 
Section 159.002 of the MPA provides, in part: . 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

ld. § 159.002(b). We find you have failed to demonstrate how any of this information 
consists of records of the identity, diagnosis, evaluation, or treatment of a patient. See Occ. 
Code § 159. 002(b). Thus, none of the submitted information constitutes medical records for 
purposes of the MP A, and may not be withheld on this basis. 

Next, you argue portions of the post-runlcall reports and IBRS location tree list are 
confidential urtder Chapter 772. of the Health and Safety Code. Chapter 772 authorizes the 
development ~f local emergency communications districts. Sections 772.118, 772.218, 
and 772.318 of the Health and Safety Code are applicable to emergency 9-1-1 districts 
established in:'accordance with chapter 772 of the Health and Safety Code. See Open 
Records Decision No. 649 (1996). These sections make originating telephone numbers and 
addresses of 9-1-1 callers furnished by a service supplier confidential. ·ld. at 2. The 
post-runlcall reports and IBRS location tree list do not contain the originating address of 
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a 9-1-1 caller furnished by the 9-1-1 service supplier. Therefore, the address is not 
confidential under chapter 772. 

Section 552. q 75 provides in part: 

II 

(b) Inf9rmation that relates to the home address, home telephone number, or 
social security number of [a criminal investigator of the United States as 
described by article 2.122(a) of the Code of Criminal Procedure], or that 
reveals whether the individual has family members is confidential and may 
not be disclosed to the public under this chapter if the individual to whom the 
information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice 
on a form provided by the governmental body, accompanied 
by evidence of the individual's status. 

Gov't Code § 552.1175(a)(7), (b ).1 The post-run/call reports and IBRS location tree list 
includes the home address of an individual. To the extent this individual is a criminal . . 

investigator of the United States as described by article 2.122(a) ofthe Code of Criminal 
Procedure who elects to restrict access to his address in accordance with section 552.117 5(b), 
the department must withhold his address under section 552.1175 of the Government Code. 
If this individ~al is not a criminal investigator or does not properly elect to restrict access to 
his address, the marked address must be released . . , 

Next, you assert portions of the remaining information are excepted under section 552.130 
of the Government Code, which provides that information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by a Texas 
agency is excepted from public release. See id. § 552.130(a)(1), (2).2 Accordingly, the 
department must withhold the Texas driver's license and Texas motor vehicle record 
information we marked under section 552.130. 

'Although you claim section 552.117 for this information, because the individual at issue is not 
employed by the department, section 552.1175 is the proper exception to raise for the information at issue. 

2We note this office issued Open Records Decision No. 684, a previous determination to all 
governmental boq.ies authorizing them to withhold ten categories of information, including a Texas driver's 
license number and a Texas license plate number under section 552.130, without the necessity of requesting 
an attorney gene~~l decision. 

"r 
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Finally, some of the remaining information may be subject to section 552.137 of the 
Government Code.3 Section 552.137 of the Government Code excepts from disclosure "an 
e-mail address of a member of the public that is provided for th'e purpose of communicating 
electronically with a governmental body," unless the member of the public consents to its 
release or the email address is of a type specifically excluded by subsection ( c). See Gov't 
Code § 552. 137(a)-(c). The email addresses at issue are not specifically excluded by 
section 552.137(c). As such, these email addresses, which we marked, must be withheld 
under section 552.137 of the Government Code, unless the owners of the addresses have 
affirmatively consented to their release.4 See id. § 552.137(b). 

: ~ 

In summary, t9 the extent the department maintains law enforcement records that do not 
pertain to routine traffic offenses and depict the named individuals as suspects, arrestees, or 
criminal defendants, the department must withhold such information under section 552.101 
of the Government Code in conjunction with common-law privacy. To the extent the 
individual at issue is a criminal investigator of the United States as described by 
article 2.122(a) of the Code of Criminal Procedure and elected to restrict access to his 
address in accordance with section 552.1175(b), the department must withhold the address 
we marked undE1r ~ection552.1175 ofthe Government Code. The department must withhold 
the Texas driver's license and Texas motor vehicle record information we marked under 
section 552.130 of the Government Code. Finally, unless the owners of the marked email 
addresses have affirmatively consented to their release, the marked email addresses must. be 
withheld under section 552.137 of the Government Code. The remaining information must 
be released. 5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

," 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmentalgody and of the requestor. For more information concerning those rights and 
responsibilitie~, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 

"' " 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. "Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 

40pen Records Decision No. 684 (2009) isa previous determination to all governmental bodies 
authorizing them to withhold ten categories of information, including e-mail addresses of members of the public 
under section 552.137 of the Government Code, without the necessity of requesting an attorney general 
decision. 

SThe remaining information contains a social security number. Section 552.147 (b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office under the Act. 

, " 

-{ 
'-':' 

----------------------~"~~" ------------------------------------------------------------------~ 
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or call the Office of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Questions concerning the allowable charges for providing public information 
under the Act inust be directed to the Cost Rules Administrator of the Office of the Attorney 
General, toll free at (888) 672-6787. 

Sincerely, 

~l~~ 
Assistant Attorney General 
Open Records Division 

KLC/eeg 

Ref: ID# 407257 

Enc. Submitted documents 
j: 

c: Requestor 
(w/o enclosures) 


