GREG ABBOTT

February 2, 2011

Mr. Quentin D. Price

First Assistant City Attorney
City of Beaumont

P.O. Box 3827

Beaumont, Texas 77704-3827

OR2011-01703
Dear Mr. Pric_.'é:

You ask Whe:ther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 407948. o

The City of Beaumont (the “city””) received two requests from different requestors for
information pértaim'ng to the city’s legal fees in regards to a specified case. We understand
you to claim the submitted information is excepted from disclosure under sections 552.101,
552.103, and 552.107 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information. We have also received and considered
comments submitted by one of the requestors. See Gov’t Code § 552.304 (interested party
may submit written comments regarding availability of requested information).

Initially, we note you have not submitted any information responsive to the portion of the
second request asking for the total amount of money spent by the city in regards to the
specified lawsuit. If you have not released this information, you must do so at this time. See
See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if
governmental body concludes that no exceptions apply to requested information, it must
release information as soon as possible).’

e

~ 'As we:are able to make this determination, we need not address the second requestor’s assertion the
information at issue has been previously released to the public.

PosT OFEICE BOX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
' An Equal Employment Opportunity Employer - Printed on Recycled Paper




Mr. Quentin D. Price - Page 2

Next, we note most of the submitted information is subject to section 552.022(a)(16) of the
Government:Code, which provides in relevant part:

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

- (16) information that is in a bill for attorney’s fees and that is
~ not privileged under the attorney-client privilegef.]

Gov’t Code § 552.022(a)(16). The submitted information mainly consists of attorney fee
bills which must be released pursuant to section 552.022(a)(16) unless they are expressly
confidential under “other law.” You claim that the submitted attorney fee bills are excepted
from disclosure under sections 552.101, 552.103, and 552.107 of the Government Code.
However, sections 552.103 and 552.107 of the Government Code are discretionary
exceptions under the Act and do not constitute “other law” that renders information expressly
confidential for purposes of section 552.022. See Dallas Area Rapid Transit v. Dallas
MornzngNews 48.W.3d 469,475-76 (Tex. App.—Dallas1999, no pet.) (governmental body
may waive isection 552.103); Open Records Decision Nos. 676 at 10-11 (2002)
(attorney—chent privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000)
(discretionary‘exceptions generally). Therefore, the city may not withhold the submitted fee
bills under either section 552.103 or section 552.107 of the Government Code. The city also
raises section: 552.101 of the Government Code, which does constitute “other law” for the
purposes of section 552.022. Further, the Texas Supreme Court has held that the Texas
Rules of Evidence are “other law” within the meaning of section 552.022. See In re City of
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will, therefore, consider your attorney-
client privilege claim under rule 503 of the Texas Rules of Evidence and the applicability of
section 552.101 of the Government Code for the submitted fee bills. We will also address
your argument under sections 552.103 and 552.107 of the Government Code for the
document not subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision,”
and encompasses information protected by other statutes. Gov’t Code § 552.101.
Section 552.101 encompasses chapter 55 of the Code of Criminal Procedure. Articles 55.01
through 55.05 of the Code of Criminal Procedure provide for the expunction of criminal
records in certain limited circumstances. Article 55.03 prescribes the effect of an expunctlon
order and prov1des

When‘-';the order of expunction is final:

I
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(1) the release, maintenance, dissemination, or use of the
, -expunged records and files for any purpose is prohibited;

(2) except as provided in Subdivision (3) of this article, the
. person arrested may deny the occurrence of the arrest and the
;+ existence of the expunction order; and

.- (3) the person arrested or any other person, when questioned
- under oath in a criminal proceeding about an arrest for which
..the records have been expunged, may state only that the
- matter in question has been expunged.

Crim. Proc. dee art. 55.03. Article 55.04 imposes sanctions for violations of an expunction
order and provides in relevant part:

Sec. 1. A person who acquires knowledge of an arrest while an officer or
employee of the state or of any agency or other entity of the state . . . and who
knows of an order expunging the records and files relating to that arrest
commyits an offense if he knowingly releases, disseminates, or otherwise uses
the records or files.

Id. art, 55.04,§ 1. This office has previously determined the expunction statute prevails over
~ the Act. See Open Records Decision No. 457 at 2 (1987) (governmental body prohibited
from releasing or disseminating arrest records subject to expunction order, as “those records
are not subject to public disclosure under the [Act]”). You inform us the information you
have marked in one of the submitted fee bills is subject to an expunction order. Based upon
your representation, the city must withhold the marked information under section 552.101
of the Government Code in conjunction with article 55.03 of the Code of Criminal

Procedure. ..

Rule 503 of tﬁé Texas Rules of Evidence enacts the attorney-client privilege. Rule 503(b)(1)
provides as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from.disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

= (A) between the client or a representative of the client and
- the client’s lawyer or a representative of the lawyer;

?; (B) between the lawyer and the lawyer’s representative;
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- (C) by the client or a representative of the client, or the

 client’s lawyer or a representative of the lawyer, to a lawyer

" or a representative of a lawyer representing another party in
apending action and concerning a matter of common interest
therein;

" (D) between representatives of the client or between the client
- and a representative of the client; or

- (E) among lawyers and their representatives representing the
++ same client. o
TEX.R.EVID; 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5). When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. See ORD 676 at 6-7.

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must: (1) -show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; (2) identify
the parties involved in the communication; and (3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made inh furtherance of the rendition of professional legal services to the client. Upon
a demonstration of all three factors, the information is privileged and confidential under
‘rule 503, provided the client has not waived the privilege or the document does not fall
within the purview of the exceptions to the privilege enumerated in rule 503(d). Pittsburgh
Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993,
no writ).

You claim submitted fee bills are confidential in their entirety under rule 503. However,
section 552.022(a)(16) of the Government Code provides that information contained in a bill
for attorney’s fees is not excepted from required disclosure unless it is confidential under
other law or ptivileged under the attorney-client privilege. See Gov’t Code § 552.022(a)(16).
This office has found that only information specifically demonstrated to be protected by the
attorney-client privilege or made confidential by other law may be withheld from fee bills.
See ORD 676 at 8 (governmental body must inform this office of identities and capacities
of individuals to whom each communication at issue has been made; this office cannot
necessarily assume that communication was made only among categories of individuals
identified in fule 503); see generally Open Records Decision No. 150 (1977) (predecessor
to Act places burden on governmental body to establish why and how exception applies to
requested information); Strong v. State, 773 S.W.2d 543, 552 (Tex. Crim. App. 1989)
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(burden of éétablishing attorney-client privilege is on party asserting it). Thus, under
rule 503, the:city may withhold only the parts of the submitted attorney fee bills that you
specifically demonstrate consist of privileged communications.

You state thg,: attorney fee bills contain confidential communications between the city’s
attorneys and-certain named city employees. You state these communications were made for
the purpose of facilitating the rendition of professional legal services to the city. Further, you
indicate the fee bills were intended to be, and have remained, confidential. Accordingly, the
city may withhold the information we have marked on the basis of the attorney-client
privilege under Texas Rule of Evidence 503. We note, however, that you have failed to
identify some-of the parties to the communications in the attorney fee bills. See ORD 676
- at 8 (governmental body must inform this office of identities and capacities of individuals
to whom each communication at issue has been made; this office cannot necessarily assume
that communication was made only among categories of individuals identified in rule 503).
We find that you have failed to demonstrate that the remaining information subject to
section 552.022 documents confidential communications that were made between privileged
parties. Therefore, we conclude that Texas Rule of Evidence 503 is not applicable to the
remaining information, and it may not be withheld on this basis.

We now addfess your claim that the remaining document not subject to section 552.022 is
excepted under sections 552.103 and 552.107 of the Government Code. Section 552.103
provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
informiation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the'date that the requestor applies to the officer for public information for
access'to or duplication of the information.

Gov’t Code §:552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information,-and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
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v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.— Houston [ 1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

You inform us the remaining information relates to a lawsuit pending before the Ninth Court
* of Appeals prior to the city’s receipt of these requests. We note, however, the information
at issue was seen by the opposing party in the pending litigation. We note that the purpose
of section 552.103 is to enable a governmental body to protect its position in litigation by
forcing parties to obtain information relating to litigation through discovery procedures. See
ORD 551 at 4:5. Once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to the information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained:from or provided to the opposing party in the litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. Consequently, because the
information at issue has been previously seen by the opposing party, it may not be withheld
under section 552.103 of the Government Code.

Section 552.107 protects information coming within the attorney-client privilege. The test
for determining whether information is protected under the attorney-client privilege under
section 552.107 is the same as that discussed above under Texas Rule of Evidence 503.
First, a governmental body must demonstrate that the information constitutes or documents
a communicdtion. Second, the communication must have been made “for the purpose of
facilitating the rendition of professional legal services” to the client governmental body.
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. Lastly, the attorney-client privilege
applies only to a confidential communication, meaning it was “not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professioriéﬂ legal services to the client or those reasonably necessary for the transmission
of the commiiinication.” ORD 676. As noted above, the remaining information has been
shared with the city’s opposing party in the pending litigation, who is not a privileged party.
Accordingly; this information is not protected by the attorney-client privilege and may not
be withheld under section 552.107 of the Government Code.

In summary, the city must withhold the information you have marked under section 552.101
of the Government Code in conjunction with article 55.03 of the Code of Criminal
Procedure. The city may withhold the information we have marked under rule 503 of the
Texas Rules'of Evidence. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

£
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i

This ruling tﬁggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http:/www.oag state.tx.us/opén/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Poui %@ %

Paige Lay

Assistant Attorney General
Open Records Division
PL/vb

Ref: ID# 407798

Enc. Subrﬁitted documents

Ac: 2 Requestors
(w/o enclosures)




