
Febmary 2,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. J ena R. Abel 
Assistant General Comlsel 
Texas Board bfNursing 
333 Guadalupe Street, Suite 3-460 
Austin, Texa{78701 

Dear Ms. Abel: 

0R2011-01710 

You ask whether certain information is subj ect to required public disclosure under the 
Public Informiation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 408203. 

The Texas Board of Nursing (the "board") received a request for a specified proposal to 
establish a vOyational nursing program. Although you take no position with respect to the 
public availability ofthe submitted information, you state release of this information may 
implicate the,proprietmy interests of International Business College, Inc. ("IBC").' You 
infonn us, 31!ld provide documentation showing, pursumlt to section 552.305 of the 
Govenunent Code, you have notified IBC ofthe request and of its right to submit argmnents . 
to tIns office',explaining why its infonnation should not be released. See Gov't Code 
§ 552.305 (permitting interested tlurd party to submit to attorney general reasons why 
requested information should not be released); see also Open Records Decision No. 542 
(1990) (detennining statutory predecessor to section 552.305 pennits govenllnental body to 
rely on interested. third pmiy to raise and explain applicability of exception in celiain 
circumstances). We have received comments from IBC. We have considered the submitted 
argmnents and reviewed the submitted infonnation. 

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered 
to be confideI~tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1Q1. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects infonp.ation that is (1) highly intimate or embarrassing, such that its release would 
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be highly objectionable to a reasonable person, and (2) not of legitimate concern to the 
public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). 
To demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated; Id. at 681-82. The types ofinfonnation considered intimate and embarrassing 
by the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
See id. at 683:i In addition, tlus office has found personal financial infornlation not related 
to a financial transaction between an individual and a govenmlental body is highly intimate 
and embarrassing and of no legitimate public interest. See Open Records Decision Nos. 600 
(1992), 545 (:1990), 523 (1989), 373 (1983) (sources of income not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). Wemote, however, the names, addresses, and telephone mmlbers of members of 
the public are.not excepted fl.-om required public disclosure tmder cOlmnon-law privacy. See 
Open Record,S Decision Nos. 554 at 3 (1990) (disclosure of person's name, address, or 
telephone mu;nber not an invasion of privacy). 

Ji 

IDC asserts t1).e nursing director qualification fonn and the resumes of proposed program 
faculty memb~rs are protected by common-law privacy in their entirety. Upon review, we 
find a portion of this infonnation, which we have marked, relates solely to an individual's 
employmentf;elationship with private compames. This infonnation does not pertain to 
public employees, a governmental entity, or the receipt or expenditure of public funds. 
Therefore, w~;find the infonnation we have marked is highly intimate or embarrassing and 
of no legitimate public concern, and the board must withhold it tmder section 552.101 ofthe 
Government (;::ode in conjunction with common-law privacy. However, we find IDC has 
failed to expli:J,.in how any portion of the remaining infonnation constitutes highly intimate 
or embarrassll).g infonnation that is not of legitimate public interest, and the board may not 
withhold it under section 552.101 on that basis. 

Section 552.1:10(a) of the Government Code excepts from disclosure "[a] trade secret 
obtained from, a person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.1l0(a). The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); spe also Open Records Decision No. 552 at 2 (1990). Section 757 provides a 
trade secret is: 

t ~~. 

any fopnula, pattern, device or compilation of infonnation wmch is used in 
one's ~usiness, and which gives lum an opportunity to obtain an advantage 
over Gpmpetitors who do not know or use it. It may be a fonnula for a 
chemipal compound, a process of manufacturing, treating or preserving 
materifl.ls, a pattern for a machine or other device, or a list of customers. It 
differafrom other secret infonnation in a business ... in that it is not simply 
info~ation as to single or ephemeral events in the conduct of the business 

1.: 
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.' . 
. . . . A trade secret is a process or device for continuous use in the operation 
ofthe;pusiness .... [It may] relate to the sale of goods or to other operations 
in th~i~usiness, such as a code for detennining discounts, rebates or other 
conce,ssions in a price list or catalogue, or a list of specialized customers, or 
a metlj,od ofbooldceeping or other office management. 

/' 

RESTATEMa{r OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
detemlining whether particular infonnation constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors,.! RESTATEMENT OF TORTS § 757 cmt. b (1939). TIns office must accept a 
private person's claim for exception as valid under section 552.110 ifthat person establishes 
a prima jacie'.case for exception and no argument is submitted that rebuts the claim as a 
matter oflaw. ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies 
unless it has been shown the infonnation meets the definition of a trade secret and the 
necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Deci's,ion No. 402 (1983). 

~;, 

;t 
Section 552. lii O(b) excepts from disclosure "[ c ]ommercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive Ij~nn to the person from whom the infonnation was obtained." Gov't Code 
§ 552.11 O(b )~; Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conclusory or;~eneralized allegations, that substantial competitive injury would likely result 
from release Q'f the requested information. See Open Records Decision No. 661 at,5 -6 (1999) 
(business enterPrise must show by specific factual evidence that release of infonnation would 
cause it subst~ntial competitive hann). 

mc contend~ its projected two-year budget, its 2009 audited financial statement, its 
organization 9hart, and its faculty and student handbooks constitute trade secrets under 
section 552.1 1!O(a) ofthe Government Code. Afterreviewing the company's arguments and 
the information at issue, we conclude mc has failed to establish a prima jacie case that any 
of its infonnaJion is a trade secret protected by section 552.110(a). See Open Records 

.; 

'The fojlowing are the six factors the Restatement gives as indicia of whether information constitutes 
a trade secret: ):~ , 

(1) the'~xtent to which the information is known outside of [the company]; 
(2) thehtent to which it is known by employees and others involved in [the company's] 
busine~~:; 
(3) the 'cixtent of measures taken by [the company] to guard the secrecy of the information; 
(4) the Value of the information to [the company] and [its] competitors; 
(5) the ~mount of effort or money expended by [ the company] in developing the information; 
(6) the e;ase or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT o~ TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982); 306 at 
2 (1982), 255 at7 (1980). 

lj 
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Decision Nos: 4.02 (1983) (section 552.11D(a) does not apply unless information meets 
definition of trade secret and necessary factors have been demonstrated to establish trade 
secret claim)?; 319 at 2 (1982) (infonnation relating to organization, persollle1, market 
studies, professional references, qualifications, and experience not excepted under 
section 552.11 D). Thus, the board may not withhold any portion ofIBC' s information under 
section 552.1~D(a) ofthe Govemment Code. 

IBC also contends its projected two-year budget and its 2.0.09 audited financial statement are 
excepted froJ.11 disc10sme tmder section 552.11 D(b) of the Govenllnent Code. Upon review, 
however, weund IBC has not made the specific factual or evidentiary showing required by 
section 552.1;10(b) establishing that the release of any of its information would cause the 
company sub,stantia1 competitive harm. See Open Records Decision Nos. 661 (for 
information to be withheld under conunercia1 or financial infonnation prong of 
section 552.1l0, business must show by specific factual evidence that substantial competitive 
injury would result from release ofparticu1ar information at issue). Accordingly, the board 
may not withhold any portion ofIBC's information under section 552. llD(b). 

; 

We note a pprtion of the remaining infonnation is subject to section 552.13.0 of the 
Govemment Code, which provides that infonnation relating to a motor vehicle operator's 
license or driver's license issued by a Texas agency is excepted from public re1ease.2 Gov't 
Code § 552.r3,D( a)(1). Accordingly, the board must withhold the Texas motor vehicle record 
information w,e have marked under section 552.13.0. 

We note the r¥maining information contains personal e-mail addresses. Section 552.137 of 
the Govenune.nt Code excepts fl.-om disclostire "an e-mail address of a member ofthe public 
that is provided for the purpose of communicating electronically with a govenunenta1 body," 
unless the me,inber of the public consents to its release or the e-mail address is of a type 
specifically e}i:c1uded by subsection (c). Gov't Code § 552.137(a)-(c). Therefore, the board 
must withho1~ the e-mail addresses we have marked under section 552.137, unless their 
owners conseBt to their re1ease.3 

In summary, the board must withhold the information we have marked under section 552.1.0 1 
of the Goverpment Code in conjunction with common-law privacy. The board must 
withho 1d the 'texas motor vehicle record information we have marked tmder section 552.130 
of the Goverrlinent Code. The board must withhold the e-mail addresses we have marked 

2The office of the Attomey General will raise mandatOlY exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). t;,: 

3In Op<;:n Records Decision No. 684 (2009), tins office issued a previous determination to all 
govemmental bd,dies autIlorizing tIlem to withhold ten categories of information, including e-mail addresses 
of members of t*,~ public under section 552.13 7 of the Government Code, without tile necessity ofrequesting 
an attomey general decision. 

!.~. 
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under section),552.137 of the Government Code, unless their owners consent to their release. 
The board m~st release the remaining infonnation. 

,', 

"r:' 
This letter rutii1g is limited to the particular infonnation at issue in this request and limited 
to the facts asipresented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOl:l:regarding any other infonnation or any other circumstances. 

~~< 

This ruling tfiggers important deadlines regarding the rights and responsibilities of the 
govemmentat'body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673f6839. Questions concerning the allowable charges for providing public 
infonnation uhder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney (Jeneral, toll free, at (888) 672-6787. 

Mack T. Han;ison 
Assistant Attqrney General 
Open Records,Division 

MTHIem " i: 

Ref: ID# 408203 

Enc. Submitted documents 
" 

" 

c: Requestor 
(w/o e*closures) 

Ms. M~gie Aguilar 
Intern~tional Business College 
6460 Eriller, Suite D 
El Pa$q, Texas 79925 
(w/o ~p.c1osures) 

',"; 


