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February 3,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. David M:Douglas 
Assistant City'Attorney 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Mr. Douglas: 

0R2011-01791 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 407966. 

The Austin P9lice Department (the "department") received a request for information related 
to a specified' case involving the death of an individual. You claim that the requested 
information is excepted from disclosure under sections 552.101 and 552.108 of the 
Government 'Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 1 We have also considered comments 
submitted by. a representative of the deceased individual's family and the requestor. See 
Gov't Code §, 552.304 (interested party may submit comments stating why information 
should or should not be released). 

Initially, we 110te, and you acknowledge, the department has not complied with the time 
periods prescribed by section 552.301 ofthe Govenunent Code in seeking an open records 
decision from this office. When a governmental body fails to comply with the procedural 
requirements of section 552.301, the information at issue is presumed public and must be 
released unless there is a compelling reason to withhold it. See Gov't Code § 552.302; 

IWe assume that the representative sample of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988), This open 
records letter does notreach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005,nopet.);Hancock 
v. State Bd. 'of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(govenunental body must.make compelling demonstration to overcome presumption of 
opemless pursuant to statutory predecessor to section 552.302); see also Open Records 
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling 
reason to withhold information by a showing the information is made confidential by another 
source of law or affects third-party interests. See Open Records Decision No. 150 at 2 
(1977). Although the department claims an exception to disclosure under section 552.108 
of the Govemment Code, this section is discretionary in nature and protects a governmental 
body's interests, and may be waived. See Open Records Decision Nos. 177 (1977) 
(governmental body may waive statutory predecessor to section 552.1 08); 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 
Thus, we fincl,the department has waived its ~wn claim under section 552.1 08. Nevertheless, 
the need of agovemmental body, other than the agency that is seeking an open records 
decision, to wjthhold information under section 552.108 can provide a compelling reason for 
non-disclosure under section 552.302. See Open Records Decision No. 586 at 2-3 (1991). 
Because you inform us, and provide documentation showing, the Travis County District 
Attorney's Office (the "district attorney") objects to the release of the information at issue, 
we will consider whether the department may withhold the submitted information under 
section 552.1 08 on behalf of the district attorney. Further, because section 552.101 can 
provide a compelling reason to withhold information, we will also consider the applicability 
of this exception to the submittedreport. 

Section 552.1 08( a) (1 ) of the Govenunent Code excepts from disclosure "[i]rtformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation; or prosecution of crime[.]" Gov't Code§ 552.108(a)(I). A governmental 
body must reasonably explain how and why section 552.108 is applicable to the information 
at issue. SeeM. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The 
district attorney states the submitted information relates to two criminal cases. The district 
attorney also',states that both of these cases resulted in convictions. The district attorney 
further infonn.s us one of the defendants has filed a writ of habeas corpus. We note that a 
habeas corpus proceeding is a civil proceeding and the district attorney has not shown how 
it would be a!criminal prosecution for purposes of section 552.108(a)(1). However, the 
district attorney states the second defendant's criminal conviction is currently on appeal and, 
thus, the infonnation would interfere with the pending investigation and prosecution ofthis 
case. Based oil the district attorney's representations and our review, we find the release of 

'the submitted 'information would interfere with the detection, investigation, or prosecution 
of crime. See Houston Chronicle Publ 'g Co. v. City of Houston , 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976); see also 
Open Records Decision No. 474 at 4-5 (1987) (section 552.108 may be invoked by any 
proper custodian of infonnation relating to pending investigation or prosecution of criminal 
conduct). 

.'.: 
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We note, however, section 552.108 does not except from disclosure basic information about 
an arrested person, an arrest, or a crime. Gov't Code § 552.1 08( c). Basic information refers 
to the information held to be public in Houston Chronicle. See Open Records Decision 
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston 
Chronicle). 'Therefore, with the exception of basic information, the department may 
withhold the 'submitted information under section 552.108(a)(1). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552: 101. Section 552.1 01 encompasses the constitutional right to privacy. 
Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. -589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987)~ The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception; family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 
freedom froIIl:;public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex.; 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual's privacy interest against the public's interest in the 
information. : See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most\ntimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). 
We note that the right to privacy is a personal right that lapses at death and therefore may not 
be asserted sd,lely on behalf of a deceased individual. See Moore v. Charles B. Pierce Film 
Enters., Inc.,'j89 S.W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); 
Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). The United 
States Supreme Court has determined, however, that surviving family members can have a 
privacy interest in information relating to their deceased relatives. See Nat 'I Archives & 
Records Admin. v. Favish, 124 S. Ct. 1570 (2004) (holding surviving family members have 
a right to personal privacy with respect to their close relative's death-scene images and such 
privacy interests outweigh public interest in disclosure). Thus, because the submitted 
information relates to a deceased individual, it may not be withheld from disclosure based 
on her privacy interests. However, the decedent's family has asserted a privacy interest in 
the submitted information. Upon review of the family's comments and the information at 
issue, we conclude there has been no demonstration that any portion ofthe basic information 
falls within the zones of privacy or otherwise implic_ates an individual's privacy interests for 
purposes of constitutional privacy. Thus, none of the basic information may be withheld 
from disclosUre under section 552.101 ofthe Government Code onthe basis of constitutional 
privacy. 

In summary,.with the exception of basic infonnation, the department may withhold the 
submitted infOlmation under section 552.1 08( a) (1 )of the Government Code. 

/',1" 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as, presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

','.: 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673"::6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Tamara Wilcox 
Assistant Attorney General 
Open Records Division 
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