ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 8, 2011

"~ Mr. Joe Torres, IIT

City Attorney:

City of Alice;,

216 North Texas Boulevard, Suite 2
Alice, Texas 78332

OR2011-01930

Dear Mr. Torfes:

You ask Whéther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 408524

The Cityof Al_,ice (the “city””), which you represent, received arequest for information related
to “water connects” and burglary of habitations during two specified months. You claim the
submitted information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code.! We have considered the exceptions you claim and reviewed the
submitted rep_r‘esentative sample of information.?

We ﬁrst address your argument against disclosure of the submitted utility records.
Section 552. 101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 182.052 of the Utilities Code provides in relevant part the following:

(a) Ex:‘gept as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any

"While 'fyou do not explicitly raise section 552.101 of the Government Code in your brief, based on
your arguments we tinderstand you to assert section 552.101.

We aséprne the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those'tecords contain substantially different types of information than that submitted to this office.
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1nformat1on relating to the volume or units of utility usage or the amounts
bllled to or collected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
c011ﬁci_¢ntial. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primafy source of water for such utility was a sole-source designated aquifer.

(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (c)(3).or any other written request for confidentiality.

Util. Code § 182.052(a)-(b).*> “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number. Seeid. § 182.051(4); see
also Open Retords Decision No. 625 (1994) (construing statutory predecessor). We note a
post office bOX number is not an address for the purposes of section 182.052. Water, sewer, -
garbage collectlon and electricity services are included in the scope of utility services
covered by seg‘mon 182.052. Util. Code § 182.051(3). Section 182.054 of the Utilities Code
provides six gxceptions to the disclosure prohibition found in section 182.052. See id.

§ 182.054.

In this 1nstance the submitted documents reflect some customers whose information you
submitted requiested confidentiality for their “personal information” prior to the date the city
received this, request. We have no indication the exceptions to confidentiality in
section 182.054 apply in this instance. See id. Accordingly, the city must withhold the
addresses, teléphone numbers, and social security numbers we marked under section 552.101
of the Governiment Code in conjunction with section 182.052 of the Utilities Code. You do
not inform us, however, whether the city’s primary source of water is a sole-source
designated aqﬁlifer Accordingly, if the city’s primary source of water is not a sole-source
designated aqulfer the city must also withhold the information revealing the amounts billed
to or collected. from these individuals we marked under section 552.101 of the Government
Code in conj unct1on with section 182.052 of the Utilities Code. Ifthe city’s primary source
of water is a-sole-source designated aquifer, then the city has discretion to release the
customers’ bllhng information, but still must withhold the personal information we marked
for these customers. The remaining information contains billing information for individuals
you do not state requested confidentiality. Ifthe city’s primary source of water is not a sole-
source designiated aquifer, the city must withhold the billing information for any individuals
who requested confidentiality under section 552.101 in conjunction with section 182.052,
but must release information pertaining to individuals who did not request confidentiality.

3Section 182.05 1(3) of the Utilities Code defines a government-operated utility as “a governmental
body or an entitygoverned by a governmental body that, for compensation, provides water, wastewater, sewer,
gas, garbage, electumty, or drainage service.” Util. Code § 182. 051(3).
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If the city’s bmmary source of water is a sole-source designated aquifer, the city has
discretion to release these individuals’ billing information.

We next turn to your arguments against disclosure of the submitted police reports.
Section 552. 101 of the Government Code also encompasses section 58. 007 of the Family

Code, which prov1des in part:

(c) Egpept as provided by Subsection (d), law enforcement records and files
conce”fning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be d1sclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
; files and records;

i+ (2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electromc data
. concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code §:‘f5‘8.007(c). Section 58.007(c) is applicable to records of juvenile delinquent
conduct or conduct indicating a need for supervision that occurred on or after
September 1,'1997. Section 51.02(2)(A) defines “child” as a person who is ten years of age
or older and under seventeen years of age. Id. § 51.02(2)(A). Upon review, two of the
submitted reports involve juveniles suspected of delinquent conduct that occurred after
September 1, 1997. See id. § 51.03(a) (defining “delinquent conduct” for purposes of Fam.
Code § 58.007). You do not inform us, and it does not appear, that any of the exceptions in
section 58.007 apply to the information in these reports. Therefore, the reports we marked
are confidential in their entirety under section 58.007(c) of the Family Code and must be
withheld under section 552.101 of the Government Code. However, because the remaining
submitted reports do notinvolve juvenile offenders, we find section 58.007 is not apphcable
to those reports and they may not be withheld on that basis.

Section 552. LOl also encompasses section 261.201 of the Family Code, which provides in
relevant part' "f"f

(a) [T ]he following information is confidential, is not subject to public
releas¢ under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency: '

i




M. Joe Torres, ITT - Page 4

(1) areport of alleged or suspected abuse or neglect made under this
- chapter and the identity of the person making the report; and

© (2) except as otherwise provided in this section, the files, reports, .
. records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
. providing services as a result of an investigation.

Id. §261.201(a). You generally claim the remaining information is confidential pursuant to
section 261.201. However, the remaining information pertains to investigations of burglaries
ofhabitations? You have not submitted any arguments explaining how this information was
used or develdped in an investigation conducted under chapter 261. Consequently, you failed
to demonstr ate how the information at issue is a report of child abuse or neglect, or was used
or developed in an investigation under chapter 261. Seeid. § 261.001 (defining “abuse” and

“neglect” for purposes of chapter 261 of the Family Code). We therefore conclude
section 261. 201 is not applicable to the remaining information, and it may not be withheld
on that bas1s

Next, you claifm the remaining submitted police reports are excepted under section 552.108
of the Government Code, which excepts from disclosure “[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
of crime . .". if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why release of the requested
information would interfere with law enforcement. See id. § 552.301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The determination of whether the release of
particular records would interfere with law enforcement is made on a case-by-case basis.

Open Record@ Decision No. 409 at 2 (1984). In this instance, although you cite to a
statement of the city’s police chief as evidence of the applicability of section 552.108(a)(1),
you have not ‘submitted that statement for our review. However, you state the remaining
information “involves an open and continuing criminal investigation.” The remaining
twenty-nine reports, however, pertain to separate burglaries. You do not explain how these
twenty-nine reports relate to the pending investigation, or how release of information
pertaining to Vanous incidents would interfere with the investigation of one particular case.
Accordingly; the city has failed to establish that release of the remaining information would
interfere with, the detection, investigation, or prosecution of crime. See Gov’t Code
§ 552.301(e)(1)(A). Therefore, the city may not withhold any information under
section 552.108.

Section 552. iOl encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be hlghly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Jngus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate ‘Ghe applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. This office has found that some kinds of medical information or

Ji'
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information indicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, anid physical handicaps). Uponreview, we have marked the part of the remaining
information that reveals a highly intimate and embarrassing personal detail of no legitimate
public 1nterest The city must withhold this information under section 552.101 of the
Government Code in conjunction with common-law privacy.

The remainin‘g information contains Texas motor vehicle record information that is subject
to section 552.130 of the Government Code.* Section 552.130 excepts from disclosure
information rélating to a motor vehicle operator’s license, driver’s license, motor vehicle
title, or registration issued by a Texas agency. Gov’t Code § 552.130(a)(1), (2). The city
must withhold the Texas motor vehicle record information we have marked under
section 552.130 of the Government Code.’

We note the rémaining information includes utility account numbers. Section 552.136 ofthe
Government Code states that “[n]otwithstanding any other provision of [the Act], a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” Id. § 552.136(b). An access
device number is one that may be used to “(1) obtain money, goods, services, or another -
thing of valug; or (2) initiate a transfer of funds other than a transfer originated solely by
paper instrumient.” Id. § 552.136(a). Upon review, we find the submitted utility account
numbers constitute access device numbers for purposes of section 552.136. Thus, the city
must Withhol@} the account numbers we have marked under section 552:136.

In summary, the city must withhold the addresses, telephone numbers, and social security
numbers we marked pertaining to utility customers who requested confidentiality for such
information under section 552.101 of the Government Code in conjunction with
section 182.052 of the Utilities Code. If the city’s primary source of water is not a
sole-source designated aquifer, the city must also withhold the billing information we marked
for these individuals, as well as the billing information for any other individuals who
requested confidentiality for their information, under section 552.101 of the Government
Codein conjuiiction with section 182.052 of the Utilities Code. Ifthe city’s primary source
of water is a sole-source designated aquifer, the city has discretion to release the marked
billing mfonnatmn The city must withhold the information we marked wunder
section 552. 1@,1 of the Government Code in conjunction with section 58.007 of the Family

%3

-

P “The Ofﬁce ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body,
“but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

*Open Records Decision No. 684 (2009) is a previous determination to all governmental bodies
authorizing themito withhold ten categories of information, including Texas driver’s license numbers and Texas
license plate nurhbers under section 552.130 of the Government Code, without the necessity of requesting an
attorney general’'decision.
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Code. The 01ty must also withhold the information we marked under section 552.101 ofthe
Government Code in conjunction with common-law privacy. The city must withhold the
information we marked under section 552.130 of the Government Code. The remaining
submitted information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tiiggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
respousibiliti€s, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information utider the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Bob Davis

Assistant Atté’mey General
Open Records Division

Sincerely,

RSD/em |
Ref:  ID# 408524

Enc. Submitted documents

c:-  Requestor
(w/o enclosures)

: SThe re,‘f_naining information contains social security numbers that are not confidential pursuant to
section 182.052 of the Utilities Code. Section 552.147(b) of the Government Code authorizes a governmental
body to redact a living person’s social security number from public release without the necessity of requesting
a decision from this office under the Act. Gov’t Code § 552.147(b).
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