
February 9,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms.' Jessica C. Eales 
Assistant City Attomey 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Eales: 

0R2011-02001 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infol111ationAct (the "Act"), chapter 552 of the Govemment Code. Yourrequestwas 
assigned ID# 408539 (GC# 17835). 

The City of Houston (the "city") received a request for infol111ation pertaining to records and 
communications from the city to entities operating LED signs during a specified time period. 
You claim the submitted infol111ation is excepted from disclosure under section 552.103 of 
the Govemment Code. We have considered the exception you claim and reviewed the 
submitted representative sample of infol111ation. i We have also received and considered 
comments from the requestor~ See Gov't Code § 552.304 (interested party may submit 
comments stating why infonnation should or should not be released). 

Initially, we note a portion of the submitted infonnation, which you have marked, is not 
responsive to the instant request for infol111ation because it was created after the date the city 
received the request for infOlmation. This ruling does not address the public availability of 
any infol111ation that is not responsive to the request and the city is not required to release 
such infol111ation in response to this request. 

., 

Next, we address the requestor's claim the city failed to comply with the procedmal 
requirements of the Act in requesting a ruling from this office. Section 552.301 of the 

lWe assume the "representative sample" of records submitted to this office is tmlyrepresentative of 
the requested records as a whole. See Gov't Code §§ 552.301(e)(1)(D), .302; see also Open Records Decision 
Nos. 499 (1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the 
withholding of, any other requested records to the extent those records contain substantially different types of 
information than that submitted to tIns office. 
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Government Code prescribes the procedures a governmental body must follow in asking this 
office to decide whether requested infonnation is excepted from public disclosure. Pursuant 
to section 552.301 (b), a govenllnental body must ask for a decision :6.-om this office and state 
the exceptions that apply within ten business days of receiving the written request. See id. 
§ 552.301(b). In this instance, the city received the request for infonnation on 
October 14, 2010. You infOlID us the city sought clarification ofthe request, for information 
on October 16, 2010. See id. § 552.222(b) (govemmental body may communicate with 
requestor for purpose of clarifying or nan-owing request for infonnation). You state, and 
provide documentation showing, the city received the requestor's clarification of the request 
for information by certified mail on November 17, 2010. Accordingly, as we have no 
indication the city acted in bad faith in seeking clarification in this case, we consider the 
city's ten-day period for requesting a decision tmder section 552.301 (b) to have commenced 
on November 17, 2010, the date ofthe city's receipt ofthe requestor's response to the request 
for clarification. See City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that 
when a govennnental entity, acting in good faith, requests clarification or narrowing of an 
tmclear or overbroadrequest for public infonnation, the ten-dayperiod to request an attorney 
general ruling is measured from the date the request is clarified or narrowed). You inform 
us the city's offices were closed for business on November 25, 2010, and 
November 26, 2010. Thus, you were required to request a decision from this office by 
December 3, 2010. We note the city's request for a ruling was sent to this office by facsimile 
on December3, 2010. Consequently, we find the city timely complied with the procedural 
requirements mandated by section 552.301(b) of the Government Code. 

We now tum to your argument under section 552.103 of the Govennnent Code for the 
submitted information. Section 552.103 provides in relevant part as follows: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a patiy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a govennnental body or an 
officer or employee of a govenllnental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103 ( a), (c). A govenllnental body has the burden of providing relevant 
facts atld documents to show section 552.1 03(a) is applicable in a patiicular situation. The 
test for meeting this burden is a showing that (1) litigation was pending or reasonably 
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anticipated on the date the gove111mental body received the request for infonnation, and 
(2) the infonnation at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. 
Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). A gove111mental body must meet both prongs 
ofthis test for information to be excepted under section 552.103(a). See ORD 551. 

To establish litigation is reasonably anticipated, a govenllnental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conj ecture." See Open Records Decision No. 452 at 4 (1986). Concrete evidence to support 
a claim litigation is reasonably anticipated may include, for example, the govemmental 
body's receipt of a letter containing a specific threat to sue the govemmental body from an 
att0111ey for a potential opposing paliy. See Open Records Decision No. 555 (1990); see 
Open Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). 
In addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party hired an attorney who made a demand for disputed payments and threatened . 
to sue if the payments were not made promptly, or when an individual threatened to sue on 
several occasions and hired all attorney. See Open Records Decision Nos. 346 (1982), 288 
(1981). On the other hand, this office has detennined if all individual publicly threatens to 
bring suit against a govenllnental body, but does not actually take objective steps toward 
filing suit, litigation is not reasonably allticipated. See Open Records Decision No. 331 
(1982). Further, the fact that a potential opposing party has hire·d an attorney who makes a 
request for information does not establish litigation is reasonably anticipated. See Open 
Records Decision No. 361 (1983). 

You argue prior to the date the city received the instant request for information, the city 
reasonably anticipated litigation by the Trinity Lutheran Church (the "church"). You inform 
us the church was served with a notice of violation from the city's Sign Administration 
office. You explain the church unsuccessfully challenged the notice on several levels 
through the city's administrative remedy system. Thus, you state the church has exhausted 
its administrative remedies. FUliher, you infonn us on August 23, 2010, a city council 
member "received a letter fl:om [the attorney for the church] which contained references to 
legal action if the matter could not be resolved." The requestor argues "no such letter 
exists." Whether such a letter exists and the content of such a letter are questions of fact and 
this office is lUlable to resolve disputes of fact in the open records ruling process. See Open 
Records Decision Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986). Accordingly, we 
must rely upon the facts alleged to us by the governmental body requesting our opinion, or 
upon those facts that are discernible fl:om the docmnents submitted for our inspection. See 
Open Records Decision No. 522 at 4 (1990). Thus, based on your representations, we find 
the city reasonably anticipated litigation on the date the city received the request for 
infonnation. You also state the responsive infornlation pertains to the substance of the 
anticipated litigation because the requestor seeks infonnation peliaining to LED signs, and 
the church's sign, which is the subject of the allticipated litigation, is an LED sign. Based 



Ms. Jessica Eales - Page 4 

on your representations and our review, we find the responsive infonnation is related to the 
anticipated litigation. Therefore, the city may withhold the responsive infonnation lU1der 
section 552.103 of the Govemment Code. 

Generally, however, once infonnationhas been obtained by all paliies to the litigation though 
discovery or otherwise, no section 552.103 (a) interest exists with respect to that infonnation. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infonnation that has either 
been obtained from or provided to all paliies to the anticipated litigation is not excepted from 
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of 
section 552.1 03 (a) ends once the litigation has been concluded or is no longer anticipated. 
See Attomey General Opinion MW-575 (1982); see also Open Records Decision No. 350 
(1982). 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights alld responsibilities of the 
governmental body alld ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex_orl.php. 
or call the Office of the Attomey General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

sm~ 11?~'iI----
Claire V. Morris SlOall 
Assistant Attomey General 
Open Records Division 

CVMS/dls 

Ref: ID# 408539 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


