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February 10, 2011 

ATTORNEY GENERAL OF. TEXAS 

GREG ABBOTT 

Ms~TTIcia-McR:inlley--------------------------------l 

Public Infomlation Specialist 
Communications Department 
Katy Independent School District 
P.O. Box 159 
Katy, Texas 77492-0159 

0R20 11-02063 

Dear Ms. McKimley: 

You ask whether certain infonnation is subject to required public disclosure under the 
Public InfonnationAct (the "Act"), chapter 552 of the Govermnent Code. Yourrequestwas 
assigned ID# 408686 (P .I.R. 10225-70). 

The Katy hldepen~ent School District (the "district") received a request for a specified police 
report. You claim that the requested infonnation is excepted from disclosure under 
section 552.108 ofthe Govemment Code. We have considered the exception you claim and 
reviewed the submitted infonnation. We have also received and considered comments 
submitted by the requestor. See Gov't Code § 552.304 (interested party may submit 
comments stating why infonnation should or should not be released). 

hlitially, you aclmowledge, and we agree, the district failed to meet the deadline prescribed 
by section 552.301 ( e) of the GovenTI11ent Code in requesting an open records decision from 
this office. See id. § 552.301(e). A govemmental body's failure to comply with the 
procedural requirements of the Act results in the legal presumption that the requested 
infonnation is public and must be released lU1less the gove111l11ental body demonstrates a 
compelling reason to withhold the infonnation fi'om disclosure. Id. § 552.302; see also 
Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005,nopet.);Hancock 
v. State Bd. of Ins., 797 S.W.2d 379, 381-2 (Tex. App.-Austin 1990, no writ) 
(gove111mental body must make compelling demonstration to overcome presumption of 
openness); Open Records Decision No. 319 (1982). The presumption that infonnation is 
public under section 552.302 can be overcome by demonstrating that the infonnation is 
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confidential by law or third-pmiy interests are at stake. Open Records Decision Nos. 630 at :3 
(1994), 325 at 2 (1982). Although you claim an exception to disclosure lUlder 
section 552.108 of the Govennnent Code, that section is a discretionary exception that 
protects a govennnental body's interests, mld maybe waived. See Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionmyexceptions), 177 (1977) (statutOlY predecessor to section 552.108 subject to 
waiver). Therefore, the district may not withhold the submitted infonnation under 
section 552.108 of the Govennnent Code. However, we note some of the submitted 
infonnation may be subject to sections 552.101, 552.102, 552.1175, and 552.130 of the 
Govemment Code, which can provide compelling reasons to overcome this presumption; 

----~--~therefore, we will consiCier whether any orthese excepfions requires you to witliliola.th-e------­
submitted infonnation. I 

We note the responsive infomlation includes infonnation that is excepted from disclosure 
under section 552.102(a) of the Govemment Code. Section 552.102(a) excepts :fi:om 
disclosure "infonnation in a persOlmel file, the disclosure ofwhich would constitute a clearly 
unwarrmlted invasion of personal privacy." Gov't Code § 552.1 02( a). The Texas Supreme 
Court recently held section 552.102(a) excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Puolic Accounts. Tex. 
Comptroller a/Pub. Accounts v. Attorney Gen. a/Tex. & The Dallas Morning News, Ltd., 
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for 
reconsideration and rehearing pehding). Having cm'efullyreviewed the information at issue, 
we have marked the infonnation that must be withheld lUlder section 552.102(a) of the 
Govemment Code. 

Section 552.101 ofthe Govennnent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which 
protects infolmation if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concem to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of cOlmnon-law privacy, both prongs ofthis 
test must be established. Id. at 681-82. This office has found that some kinds of medical 
infonnation or infonnation indicating disabilities or specific illnesses are excepted from 
required public disclosure lUlder cOlmnon-lawprivacy. See Open Records Decision Nos. 470 
(1987) (illness :fi:om severe emotional andjob-relatedstress), 455 (1987) (prescription drugs, 
illnesses, operations, mld physical handicaps). Upon review, we find a portion of the 
remaining infol1nation is highly intimate or embarrassing and of no legitimate concem to the 
public. Accordingly, the district must withhold the infomlation we have marked under 
section 552.101 in conjunction with connnon-law privacy. 

'The Office ofthe Attomey General will raise mandatory exceptions on behalf of a govemmental b~dy, 
but ordinarily will not raise other exceptions. 
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We note section 552.1175 ofthe Government Code may apply to a portion ofthe remaining 
information. Section 552.1175 provides in part: 

(b) fufonnation that relates to the home address, home telephone number, or 
social security number of [a peace officer as defined by article 2.12 of the 
Code of Criminal Procedure], or that reveals whether the individual has 
family members is confidential and may not be disclosed to the public under 
tlus chapter if the individual to whom the infonnation relates: 

(T)cliooses to restrict puillic access tome infonnafion; ana 

(2) notifies the govenllnental body of the individual's choice 
on a fonn provided by the govenllnental body, accompalued 
by evidence of the individual's status. 

Gov't Code § 552.1175(b). To the extent the infonnation we have marked relates to a peace 
officer of another governmental entity, the district must withhold tlus infonnation under 
section 552.1175 if the individual to whom it pertains elects to restrict access to the. 
infonnation in accordance with section 552.1175(b). 

We note a p0l1ion of the remaining infonnation is subject to section 552.130 of the 
Government Code, which excepts from disclosure infonnation relating to a motor velucle 
operator's or driver's license or pennit issued by a Texas agency. Id. § 552.130(a)(I). The 
district must withhold the Texas driver's license numbers we have marked under 
section 552.130.2 We note, however, the requestor has aright of access to Ius minor child's 
driver's license number. See id. § 552.023(a) (person or person's authorized representative 
has special right of access, beyond right of general public, to infonnation held by 
govenllnental body that relates to that person and is protected from public disclosure by laws 
intended to protect person's prjvacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individual requests infonnation concenung herself). 
Accordingly, this infonnation may not be withheld under section 552.130. 

In summary, the district must withhold the infonnation we have marked lUlder 
section 552.102(a) ofthe Govenunent Code and section 552.101 of the Govenllnent Code 
in conjunction with cOlllillon-law privacy. To the extent the infonnation we have marked 
relates to a peace officer of another goven1111ental entity, the district must withhold this 
information lUlder section 552.1175 of the Govenunent Code if the individual to whom it 

2We note this office issued Open Records Decision No. 684 (2009), a previous detemrination to all 
govennnental bodies authorizing them to withhold ten categories of information, including Texas driver's 
license numbers lmder section 552.130 of the Govennnent Code, without the necessity of requesting an attorney 
general decision. 



Ms. Tricia McKinney - Page 4 

The district must withhold the infonnation we have marked lll1der section 552.130 of the 
Government Code. The district must release the remaining infonnation.3 

This letter lUling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this lUling must not be relied upon as a previous 
detel111ination regarding any other infonnation or any other circumstances. 

This lUling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 

------~o~r-;c=alrti~Office of-the :Aftol11ey General's Open Govenunent Hotline, toll free, at 
(877) 673-6839. Questions concel11ing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

~au 1J iWilCtuL 
Tamara H. Holland 
Assistant Attol11ey General 
Open Records Division 

THH/dis 

Ref: ID# 408686 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3The information being released includes the social security number of the requestor's child aI~d of 
another individual. The requestor has a right of access to his child's social security number. See Gov't Code 
§ 552.023(a). The district, however, may redact the other individual's social security l1lU11ber from public 
release without the necessity of requesting a decision ±i:om this office lUlder the Act. See id. § 552.147(b). We 
also note that this requestor has a special right of access lUlder section 552.023 of the Govenm1ent Code to some 
of the otherinfonnation being released. See id. § 552.023( a). Therefore, if the district receives anotherrequest 
for tIlls information ±i:om a.person who does not have a special right of access to tills infonnation, the dish'ict 
should resubmit tills same information and request anotI1er decision from tIllS office. See id. 
§§ 552.301(a), .302; Open Records Decision No. 673 (2001). 


