
February 17, 2011 

Ms. Angela M. DeLuca 
Assistant City Attorney 
City of Bryan,. 
P.O. Box 1060 
Bryan, Texas 77805 

Dear Ms. DeLuca: 
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You ask whether certain information is subject to required public disclosure under the 
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 409468. 

The City of Btyan (the "city") re~eived a request for recordings of all telephone, radio, and 
text message d,onversations during a specified time period between the police officers at the 
scene of a specified traffic accident and police department dispatchers, supervising officers, 
and the police chief. You state the city does not have recordings of any conversations 
between the o~ficers at the scene and supervising officers or the police chief, and it does not 
have recordings of any telephone or radio conversations between the officers at the scene and 
dispatchers. 1 :'You claim the submitted {nJormation IS excepted from disclosure under 
sections 552.10 1 and 552.103 ofthe Government Code. We have considered the exceptions 
you claim andreviewed the submitted infonnation. 

Section 552.103 of the Govenunent Code provides: 
{ 

IThe Adt does not require a governmental body that receives a request for information to create 
information that);did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 ~.W.2d 266 (Tex. Civ. App.-San AntoniO 1978, writ dism'd); Open Records Decision Nos. 
605 at 2 (1992), ~63 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986),362 at 2 (1983). 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under;,$ubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on thel:date that the requestor applies to the officer for public information for 
access; to or duplication of the information. 

Gov't Code § 552.103(a), (c). The governmental body claiming this exception bears the 
burden of prqviding relevant facts and documents to demonstrate the applicability of the 
exception. Tb.e test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the govemmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. L~gal Found., 958 S.W.2d 479, 481 (Tex. App.-. Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The city must meet both prongs ofthis 
test for information to be excepted under section 552.103(a). 

You state, anti: provide documentation showing, that prior to the city's receipt of this public 
information r~quest, a lawsuit styled Th0111,as Chavers, Sandra Partzer, Brazos Valley 
Carriage COl#pany, L.P., All American Roadrunners, L.P., and Brazos Valley Roadrunners, 
L.P. v. Tyron,~ Morrow; Michael Ikner; The City of Bryan, Texas; the City of College 
Station, Texa~; Brazos County, Texas, and John Doe 1-20, Cause No. 08-cv-3286, was filed 
in the Houston Division of the United States District Court for the Southern District of 
Texas. We therefore agree the litigation was pending on the date the city received the 
request. You ,:further inform us the lawsuit alleges the city favors celiain towing companies, 
and the subm1tted information relates to the plaintiff s attempt to prove that allegation. 
Based on YOuf,representations and our review, we find the city has established the submitted 
information r~lates to the pending litigation. We therefore conclude the city may withhold 
the submitted,information lUlder section 552.103 ofthe Govenunent Code. As our ruling is 
dispositive, we need not address your remaining argument against disclosure. 

We note, how~ver, once information has been obtained by all parties to the litigation through 
discovery or otherwise, no section 552.1 03( a) interest exists with respect to that information. 
Open Record§ Decision Nos. 349 (1982), 320 (1982). Further, the applicability of 
section 552);03(a) ends once the litigation has concluded. Attorney General Opinion 
MW-575 (19~2); Open Records Decision No.350 (1982). 
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This letter mling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detenninatiorl regarding any other inf9nnation or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmentatbody and ofthe requestor. For more information concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Ope~l Govenunent Hotline, toll free, 
at (877) 673:26839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

~~-:=---I, 

Mack T. Harrison 
Assistant Attqmey General 
Open Records Division 

MTH/em 
\' . . , 

Ref: ID# 469468 

Enc. SubmHted documents 

c: Requestor 
(w/o enclosures) 


