
February 22,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Leticia D. McGowan 
School Attorney 
Dallas Independent School District 
3700 Ross Avenue 
Dallas, Texas 75204 

Dear Ms. McGowan: 

0R2011-02589 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 409630 (ORR Nos. 9830, 9831, 9834, 9856, 9864, 9891, 9968, and 9984). 

The Dallas Independent School District (the "district") received eight requests for 
information pertaining to a specified investigation. You ,claim the submitted information is 
excepted from disclosure under sections 552.101, 552.1 02, and 552.135 ofthe Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
information. 

Initially, we note that the United States Department of Education Family Policy Compliance 
OtT ice has informed this office that the Family Educational Rights and Privacy Act 
("FERP A") does not permit state and local educational authorities to disclose to this office, 
without parental or an adult student's consent, unredacted, personally identifiable 
information contained in education records fodhe purpose of our review in the open records 
ruling process under the Act. 1 Consequently, state and local educational authorities that 
receive a request for education records from a member of the public under the Act must not 
submit education records to this office in unredacted form; that is, in a form in which 
"personally identifiable information" is disclosed. See 34 C.F .R. § 99 .3 (defining 
"personally identifiable information"). You have submitted redacted education records for 
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our review. Because our office is prohibited from reviewing these education records to 
determine whether appropriate redactions under FERP A have been made, we will not address 
the applicability ofFERP A to any of the submitted records, other than to note parents have 
a right of access to their own child's education records. See 20 U.S.C. § 1232g(a)(1)(A). 
Such determinations under FERP A must be made by the educational authority in possession 
of the education records. 2 However, we will consider your arguments against disclosure of 
the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such 
asthe Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42 U.S.C. 
§§ 1320d-1320d-8, for portions of the submitted information. At the direction of Congress, 
the Secretary of Health and Human Services ("HHS") promulgated regulations setting 
pri.vacy standards for medical records, which HHS issued as the Federal Standards for 
Privacy ofIndividually Identifiable Health Information. See Health Insurance Portability and 
Accountability Act of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable He.alth Information, 45 C.F.R. 
pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002); 
These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 of the Code ofF edenil 
Regulations. 45 C.F.R. § 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides that a covered entity may use or disclose protected health information 
to the extent sttch use or disclosure is required by law and the use or disclosure complies 
with, and is limited to, the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). 
We further noted the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We, therefore, held that the disclosures under the Act come within 
section 164.512(a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language making information confidential). Because the 
Privacy Rule does not make information that is subject to disclosure under the Act 
confidential, the district may not withhold any portion of the submitted information on this 
basis. 

2In the future, if the district does obtain parental or an adult student's consent to submit unredacted 
education records and the district seeks a ruling from this office on the proper redaction of those education 
records in compliance with FERP A, we will rule accordingly. . 
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Next, you raise section 552.101 in conjunction with the Americans with Disabilities Act 
of 1990 (the "ADA"), which provides for the confidentiality of certain medical records of 
employees and applicants. Specifically, the ADA provides that information about the 
medical conditions and medical histories of applicants or employees must be (1) collected 
and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a 
confidential medical record. 29 C.F.R. § 1630.14(c). In addition, an employer's medical 
examination or inquiry into the ability of an employee to perform job-related functions is to 
be treated as a confidential medical record. Id.; see also Open Records Decision No. 641 
(1996). The Equal Employment Opportunity Commission determined medical information 
for the purposes ofthe ADA includes "specific information about an individual's disability 
and related functional limitations, as well as, general statements that an individual has a 
disability or that an ADA reasonable accommodation has been provided for a particular 
individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, 
Associate General Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). Federal 
regulations define "disability" for the purposes of the ADA as "(1) a physical or mental 
impairment that substantially limits one or more of the major life activities of the individual; 
(2) a record of such an impairment; or (3) being regarded as having such an impairment." 29 
C.F.R. § 1630.2(g). The regulations further provide that physical or mental impairment "', 
means: (1) any physiological disorder, or condition, cosmetic disfigurement, or anatomical 
loss affecting one or more of the following body systems: neurological, musculoskeletal, 
special sense organs, respiratory (including speech organs), cardiovascular, reproductive, 
digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any mental or 
psychological disorder, such as mental retardation, organic brain syndrome, emotional or 
meiltal illness, and specific learning disabilities. See id. § 1630.2(h). Upon review, we find 
the ADA is applicable to a portion of the submitted information, which we have marke"d. 
The district must withhold the information we have marked under section 552.101 In 

conjunction with the ADA. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MPA"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA 
provides in part: 

, ' .. ' 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
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information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159. 002( a )-( c). Information subj ect to the MP A includes both medical records 
and information obtained from those records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). Upon review, we find no portion of the remaining information 
constitutes a medical record for the purposes of the MP A. Accordingly, none of the 
remaining information may be withheld under section 552.101 of the Governmeht Code in 
conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses section 21.355 of the Education 
Code. Section 21.355 provides "[a] document evaluating the performance of a teacher or 
administratoris confidential." Educ. Code § 21.355. This office has interpreted this section 
to apply to any document that evaluates, as that term is commonly understood, the 
performance of a teacher or administrator. Open Records Decision No. 643 (1996). In that 
opinion, this office also concluded a teacher is someone who is required to hold and does 
hold a certificate required under chapter 21 ofthe Education Code and is teaching at the time 
of his or her evaluation. Id. In addition, the court has concluded a written reprimand '.'. 
constitl,1.tes an evaluation for purposes of section 21.355 because "it reflects the principal's 
judgment regarding [a teacher's] actions, gives corrective direction, and provides for further 
review." North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364 (Tex. App.-Austin 2006, 
no pet.). 

Upon review, we find the submitted information includes evaluations of a teacher; therefore, 
provided the teacher was required to hold and did hold the appropriate certificate and was 
teaching at the time of the submitted teaching evaluations, the information we have marked 
is generally confidential under section 21.355. However, we note that section 21.352(c) of 
the Education Code specifically provides that "[ e ]ach teacher is entitled to receive a written 
copy of the evaluation on its completion." In this instance, one of the requestors is the 
employee whose evaluations are at issue. Therefore, to the extent the evaluations we have 
marked are the type contemplated in section 21.352, this requestor has a right of access to 
her own evaluations under section 21.352(c). However, if this requestor does not have a 
right of access under section 21.352(c), then the evaluations we have marked must be 
withheld from this requestor, along with the remaining requestors pursuant to 
section 552.101 in conjunction with section 21.355 of the Education Code. 

Although you assert the remaining submitted internal investigation materials are confidential 
under section 21.355, we find you have not demonstrated, nor do the documents reflect, how 
the internal investigation materials are evaluations ofteachers or administrators for purposes 
of section 21.3;5 5. Accordingly, the district may not withhold any ofthe remaining submitted 
information un'der section 552.101 of the Government in conjunction with section 21.355 of 
the Education Code. 

Yeu claim some of the remaining submitted information is excepted from disclosure under 
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure 
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"information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code § 552.102(a). The Texas Supreme 
Court recently held section 552.1 02(a) excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex. 
Comptroller of Pub. Accounts v. Attorney Gen. o/Tex. & The Dallas Morning News, Ltd., 
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for 
reconsideration and rehearing pending). Having carefully reviewed the information at issue, 
we havemark;ed the information that must be withheld under section 552.102(a) of the 
Government Code. The remaining information is not excepted under section 552.1 02(a) and 
may not be withheld on that basis. . 

We now address your arguments under common-law privacy, which is encompassed by 
section 552.101 of the Government Code. For information to be protected from public 
disclosure by the common -law right of privacy, the information must meet the criteria set out 
by the Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident 
Board, 540 S.W.2d 668 (Tex. 1976). In Industrial Foundation, the Texas Supreme Court 
stated information is excepted from disclosure if (1) the information contains highly intimate 
or embarrassing facts, the release of which would be highly objectionable to a reasonable . 
person, and (2) the information is not oflegitimate concern to the public. 540 S. W.2d at 685. 
To ·demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See id. at 683. This office has found some kinds of medical information or 

. information indicating disabilities or specific illnesses are excepted from required public 
disclosure und~r common-law privacy. See Open Records Decision Nos. 470 (1987) (illne·ss 
from severe emotional and job-related stress), 455 (1987) (prescription dlUgs, illnesses, 
operations, and physical handicaps). Additionally, this office also has found that personal 
financial information not relating to the financial transaction between an individual and a 
governmental body is excepted from disclosure under common-law privacy. See Open 
Records Decision Nos. 600 at 9-10 (1992), 523 at 3-4 (1989). However, we note that the 
public generally has a legitimate interest in information that relates to public employment 
and public employees. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file 
information does not involve most intimate aspects of human affairs, but in fact touches on 
matters of legitimate public concern), 542 (1990), 470 at 4 (1987) (public has legitimate 
interest in job qualifications and performance of public employees), 444 at 5 -6 (1986) (public 
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation 
of public employees), 423 at 2 (1984) (scope of public employee privacy is narrow). 

Upon review, we find the information we have marked is highly intimate or embarrassing 
and not oflegitimate public concern. Accordingly, the district must withhold the information 
we have marked under section 552.101 in conjunction with common-law privacy. Although 
you generally claim the remaining submitted information is excepted from disclosure under 
section 552.101 in conjunction with common-law privacy and the lUling in Morales ·v. 
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Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), none of the remaining 
information concerns an investigation of sexual harassment. Therefore, we find that Ellen 
is not applicable in this instance. Furthermore, we find that no portion of the remainirig 
information is highly intimate or embarrassing and of no legitimate concern to the public. 
Coi).sequently, the district may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); ORDs 600 at 3-5, 478 at 4, 455. The first is the interest in 
iridependence in making certain important decisions related to the "zones of privacy," 
pertaining to marriage, procreation, contraception, family relationships, and child rearing and 
education, that have been recognized by the United States Supreme Court. See Fadjo v. 
Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected 
privacy intere~t is in freedom from public disclosure of certain personal matters. See Ramie 
v. City a/Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect 
of constitutional privacy balances the individual's privacy interest against the public's 
interest in the information. See ORD 455 at 7. Constitutional privacy under section 552.1 0 1 -'c 

is reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 
F .2d at 492). Upon review, we find no portion ofthe remaining information falls within the 
zones of privacy or otherwise implicates an individual's privacy interests for purposes of 
constitutional privacy. Therefore, the district may not withhold any of the remaining 
information under. section 552.101 in conjunction with constitutional privacy. 

Next, we address your argument under section 552.135 of the Government Code, which 
provides the following: 

(a) "Informer" means a student or former student or an employee or former 
employee of a school district who has furnished a report of another person's 
possible violation of criminal, civil, or regulatory law to the school district or 
the proper regulatory enforcement authority. 

(b) An informer's name or information that would substantially reveal the 
identitY of an informer is excepted from [required public disclosure]. 

Gov't Code § 552.135. Because the legislature limited the protection of section 552.135 to 
the identity of a person who reports a possible violation of "law," a school district that seeks 
to withhold information under the exception must clearly identify to this office the specific 
civil, criminal, or regulatory law that is alleged to have been violated. See id. 
§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of an 
investigation, but do not make the initial report, are not informants for purposes of 
section 552.135 Qfthe Government Code. Upon review, we find the submitted investigation 
materials pertain to an anonymous complaint and include the identities of witnesses who 
were subsequently interviewed during the investigation. Therefore, we find that the district 
has failed to demonstrate how the remaining information reveals the identity of an informer 
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for the purposes of section 552.135. Thus, the district may not withhold any portion of the 
remaining information under section 552.135 of the Government Code. 

$ 

We note some of the remaining information may be subj ect to 
sections 552. 117(a)(1), 552.136, and 552.137 of the Government Code. 3 

Section 552.1 17(a)(1) excepts from disclosure the home address and telephone number, 
social security number, and family member information of a current or former official or 
employee of a governmental body who requests that the information be kept confidential 
under section 552.024 of the Government Code. Id. § 552.117(a)(1). Section 552.117 also 
encompasses personal cellular telephone and pager numbers, provided that a governmental 
body does not pay for the cellular telephone or pager service. See Open Records Decision 
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for 
by governmental body and intended for official use). Whether a particular item of 
information is protected by section 552.117(a)(1) must be determined at the time of the 
governmental body's receipt of the request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(1) only 
on behalf of a current or former official or employee who made a request for confidentiality 
under section 552.024 prior to the date of the governmental body's receipt of the request for 
the information. We have marked information under section 552.117(a)(1) of the 
Government Code. The district must withhold this marked information under 
section 552.B 7(a)(1) to the extent the employees concerned timely elected under 
section 552.024 to keep their information confidential; however, the district may only 
withhold the cellular telephone numbers we have marked if the employees concerned paid 
for the cellular telephone and pager services with their own funds. 4 

Section 552.136 of the Government Code states "[nJotwithstanding any other provision of 
. this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552. 136(b). The district must withhold the information we have marked under 
section 552.136. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member ofthe public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c). See id. § 552.137(a)-(c). We 
~ote section 552.137 is not applicable to an institutional e-mail address.anInternet website 

3The Offl,ce of the Attorney General will raise mandatory exceptions on behalf ofa govenlmental body, 
butordinarily wili not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 

4Regardless of the applicability of section 552.117 of the Government Code, section 552.14 7(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552. 147(b). 
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address, the general e-mail address of a business, an e-mail address of a person who has a 
contractual relationship with a governmental body, or an e-mail address maintained by a 
governmental entity for one of its officials or employees. The e-mail addresses we have 
marked do not appear to be of types specifically excluded by section 552.137(c). 
Accordingly, the district must withhold the e-mail addresses we have marked under 
seCtion 552.137 of the Government Code unless the owners of the e-mail addresses have 
affirmatively consented to their disclosure.5 

Finally, we n9te that some of the remaining information at issue may be protected by 
copyright. A custodian of public records must comply with the copyright law and is not 
required to :furi1ish copies of records that are copyrighted. Open Records Decision No. 180 
at 3 (1977). A governmental body must allow inspection of copyrighted materials unless an 
exception applies to the information. Id; see Open Records Decision No.1 09 (1975). If a 
member of the public wishes to make copies of copyrighted materials, the person must do 
so unassisted by the governmental body. In making copies, the member of the public 
assumes the duty of compliance with the copyright law and the risk of a copyright 
infringement suit. 

In summary, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with the ADA. Provided the teacher 
at issue was required to hold and did hold the appropriate certificate and was teaching at the 
time of the submitted teaching evaluations, to the extent the evaluations we have marked are 
the type contemplated in section 21.352 of the Education Code, the requestor whose 
evaluations we have marked has a right of access to her evaluations,· and they must be 
released to her pursuant to section21.352(c). If the requestor at issue does not have a right 
of access under section 21.3 52( c), then, provided the teacher was required to hold and did 
hold the apprQpriate certificate and was teaching at the time of the submitted teaching 
evaluations,th~ evaluations we have marked must be withheld under section 552.101 of the 
Government Code in conjunction with section 21.355 of the Education Code from this 
requestor, as well as the remaining requestors. The district must withhold the information 
we have marked under section 552.102(a) of the Government Code. The district must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. The district also must withhold the information 
we have marked under section 552.117(a)(1) to the extent the employees concerned timely 
elected under section 552.024 to keep their information confidential; however, the district 
may only withhold the cellular telephone numbers we have marked if the employees 
concerned paid for the cellular telephone services with their own funds. The district must 
withhold the information we have marked under sections 552.136 and 552.137 of the 

. SIn Open Records Decision No. 684 (2009), this office issued a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including credit card numbers 
under section 552.136 of the Government Code, and personal e-mail addresses under section 552.137 of the 
Government Code, without the necessity of requesting an attorney general decision. 
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Government Code. The remaining information must be released, but any information that 
is protected by copyright may only be released in accordance with copyright law.6 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For inore information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at' (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Amy L.S. Shipp 
AS,sistant Attorney General 

Open Records Division 

ALS/tf 

Ref: ID# 409630 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

" 

, " 
; , 

6We note three of the requestors, as individuals" whose information is at issue, each have a right of 
access to their own information in the submitted documei)tstnat is'otherwise confidential under section 552, 101 
of the Government Code in conjunction with common-law privacy; a,nd'sections 552.1 02(a) and 552, 117 of the 
Government Code. See Gov't Code § 552.023(a)"C"a person Of1a.p"erson's authorized representative has a 
special right of access, beyond the right of the general p).ll?li~, to mformation held by a governmental body that 
relates to the person and that is protected from publi~ cijs~losure by laws intended to protect that person's 
pr.ivacy interests."); Open Records Decision, No. 481 Fit4 (1987) (privacy theories not implicated when 
individual requests information concerning herself). Apc-ordingly, in this instance, the marked information 
pertaining to each of these three requestors may not be }¥l'thheld"from each of these requestors on the basis of 
section 552.101 of the Government Code in conjunction~WTt}1 common-law privacy, section 552.1 02( a) of the 
Government Code, or section 552.117 of the Govemment~God~. 


