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February 22, '2011 . 

Ms. Jill Hoffman 

ATTORNEY GENERAL OF TEXAS 

GREG· ABBOTT 

Bojorquez Law Finn, P.L.L.c. 
For City of Janell 
12325 Hymeadow Drive, Suite 2-100 
Austin, Texas 78750 

Dear Ms. Hoffman: 

OR20 11-02609 

You ask whether certain infonnation is subject to' required public disclosure under the 
Public Infoi1nation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 409568. 

The City of J anell (the "city"), which you represent, received a request for (1) the City policy 
on conducting crimil1.al background checks, (2) the resignation letter submitted to the city by 
the fonner city secretary, and (3) the city's letter ofte1111ination to the former city secretalY .. 
You state the city has released infonnation responsive to item one of the request. You also 
state the city has no infonnation responsive to item three of the request. 1 You c1aimthe 
submitted infonnation is excepted fro111 disclosure Ul)der section 552.103 ofthe GovenU11ent 
Code .. We have considered the exception you claim andreviewed the submitted infonnation. 
We have also considered comili.ents submitted by the r'equestor. See Gov't Code § 552.304 

'The Act does not require a govenU11ental body to release informa'tiol1 that did not exist when a request 
for information was received or to prepare new information in response to a request. SeeEcon. Opportunities 

. Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267:68 (Tex;Civ. App.-San Antonio 1,978, writ disl11'd); Open 
Records Decision Nos. 605 at2 (1992),452 at 3 (1986)~ 362 at 2 (1983). 
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(providing that interested party may submit comments stating why infol1nation should or 
should not be released). 

Section 552.1 03 ofthe Government Code provides in part: 

(a} Infonnatiol1 is exc~pted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be· a party or to which an officer or 
employee of the state 01: a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inf01mation relating to litigation involving a govenm1ental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Id. § 552.103(a), (c). A govenm1ental body that clailTIs an exception to disclosure under 
section 552.103 has the burden of providing relevant facts and documentation sufficient to 
establish the applicability of this exception to the inforn1ation that it seeks to withhold. To 
meet this burden, the gove11m1ental body must demonstrate that (1) litigation was pending 
or reasonably anticipated on the date of its receipt ofthe request for infonnation and (2) the 
infOlmation at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law 
Sell. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [lstDist.] 1984, writrefd n.r.e.). 
Both elements of the test must be met in order for infonnation to be excepted fl."om disclosure 
under section 552.103. See Open Records DecisionNo. 551 at 4 (1990). 

You contend that the submitted infonnation is related to anticipated litigation. Whether 
litigation i~ reasonably anticipated must be detennined on a case-by-case basis. See Open 
Records Decision No. 452 at 4 (1986). To establish that litigation is reasonably aJ;ltiCipated, . 
a govemmental body ni.ust provide this office with "concrete evidence showing that the claim 
that litigation may ensue is more than mere conjecture." Id. Furthel1nore, this office has 

. stated that a pending Equal Employment Opportunity Commission ("EEOC") complaint 
indicates that litigation is reasonably anticipated. See Open Records Decision Nos. 386 at 2 
(1983),336 at 1(1982). 

Y Oll have submitted information to this office showing that, prior to the city's receipt of the 
request for infom1ation, the fonner employee at issue filed an EEOC complaint against the 

. city with the Texas Workforce Commissio.n. Based on your representations and om" review 
of .the submitted documents, we find you have demonstrated litigation was reasonably 
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anticipated when the city received the request for infoD11ation. Ourreview ofthe infon11ation 
at issue also shows it is related to the anticipated litigation for purposes of 
section 552.1 03(a). 

However, the information the city seeks to withhold is infOlTIlation that the former employee 
at issue, as opposing.party to the anticipated litigation, has already seen or had access to. 
Once an opposing party in the anticipated litigation has seen or had access to infol111ation that 
is reiated to litigation, there is no interest in withholding such information from public 
disclosure under section 552.103. See Open Records Decision Nos. 349 (1982),320 (1982). 
Thus, the infoD11ation the opposing party in the anticipated litigation has seen or had access 
to is not excepted from disclosure under section 552.103(a). Therefore, the submitted 
information may not be withlleld under section 552.103 ofthe GoveilIDlent Code. 

We note· that some of the infonnation at issue is excepted under section 552.101 of the 
Govel11ment Code, which excepts from disclosure "infonnation considered to be confidential 
by law, either constitutional, statutory, or by judicial decision.,,2 Gov't Code § 552.101. 
Section 552.1 01 encompasses the doctrine of common-law privacy, which protects 
infonnation that (1) contains highly intirnate or embanassing facts, the publication ofwhich 
would be highly objectionable to a reasonable person and (2) is not oflegitimate concel11 to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
The types ofinfOl111ation considered intimate andemba11'assing by the Texas Supreme Court 
in Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Ie!. at 683. This office has found 
the following types of infonnation are excepted from required public disclosure under 
common-law privacy:' some kinds of medical inf01111ation or inf01111ation indicating 
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from 
severe emotional and j ob-related stress), 455 (1987) (prescription drugs, illnesses, operations, 
and physical handIcaps). Some ofthe submittedinfonnation is intimate or embanassing and 
is not oflegitimate concem to the public; therefore, the City must withhold this infol111ation; 
which we have marked, under section 552.101 in conjunction with common-law privacy. 
The remaining submitted inf01111ation must be released to the requestor. 

This letter ruling is limited to the particular inf01111ation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111ination regardirig any othei· inf01111ation or any other circun~stances. 

This ruling triggers important deadlines regarding the rights and responsibilities. of the 
gove111mental body and of the requestor. For more infOl111ation conceming those rights and· 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 

2The Office of the Attorney General will raise a mandatory exception like section 552.101 on behalf 
of a governmental bod)'. Open Records Decision Nos. 481 (1987),480 (1987),470 (1987). 
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or call the Office of the Attol11ey General's Open Govemment Hotline, toll fi .. ee~ 
at (877) 673-6839. Questions conceniing the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely, 

y.~~~ 
Cindy Nettles . . 
Assistant Attol11ey General 
Open Records Division 

CNldls 

Ref: ID# 409568 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


