GREG ABBOTT

March 1, 2011

- Ms. Susan Denmon Banowsky

Vinson & Elkins L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746-7568

OR2011-02967

Dear Ms. Ban{;wsky:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 410366.

The Texas FAIR Plan Insurance Association (the “TFPA”), which you represent, received
arequest for the effective dates for a specified insurance policy and, if applicable, a copy of
the notice of cancellation. You claim the requested information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you
claim and reviewed the submitted information.

Initially, we note most of the submitted information is not responsive to the request because
it is not the requested insurance policy effective dates. This decision does not address the
public availability of the non-responsive information, and that information need not be
released in response to the present request.

Section 552.301 of the Government Code describes the procedural obligations placed on a
governmental body that receives a written request for information it wishes to withhold.
Pursuant to section 552.301(b) of the Government Code, the governmental body must
request a ruling from this office and state the exceptionsto disclosure that apply within ten
‘business days after receiving the request. See Gov’t Code § 552.301(b). You state the TFPA
received the request for information on December 6, 2010. Thus, the TFPA’s ten-business-
day deadline was December 20,2010. The TFPA’s request for a decision, however, was sent

PosT OFFICE Box 12548, AusTiN, TExAs 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Puper




Ms. Susan Denmon Banowsky - Page 2

- via facsimile to this office on December 22, 2010. Therefore, we find the TFPA failed to
comply with the requirements of section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; City of Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.—2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally, -
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Because section 552.101 can provide a compelling reason to
withhold information, we will consider the applicability of this exception to the submitted

information.
)

- Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
~ of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex.
1976). To demonstrate the applicability of common-law privacy, both prongs of this test
must be established. Id. at 681-82. You seek to withhold the insurance policy effective dates
under common-law privacy. Prior decisions of this office have determined that personal
financial information not related to a transaction between an individual and a governmental
body generally meets the first prong of the common-law privacy test. See generally Opén
Records Decision No. 600 (1992). However, there is a legitimate public interest in the
essential facts about a financial transaction between an individual and a governmental body.
See generally Open Record Decision No. 545 (1990) (financial information pertaining to
receipt of funds from governmental body or debts owed to governmental body not protected
- by common-law privacy). Whether financial information is subject to a legitimate public
interest and therefore not protected by common-law privacy must be determined on a case-
by-case basis. See Open Records Decision No, 373 (1983). We find the effective dates
pertain to a personal financial decision of the insured. In this instance, we find there is no
legitimate public interest in the release of the effective dates. Accordingly, the effective
dates must be withheld under common-law privacy.' :

' As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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This letter ruling is limited to the particular information at issue in this request and limited

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. -Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney
General, toll free at (888) 672-6787.

Sincerely,

==

Kenrieth Lelard Conyer
Assistant Attorney General
Open Records Division

KLCl/eeg
Ref:  ID# 410366
Enc. Submitted docunients

c: Requestor
"~ (w/o enclosures)

Laura Rankin

3920 Russel

Houston, Texas 77026
(w/o enclosures)




