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March 3, 20(1 

Mr. Carey E. Smith 
General COll1.lsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Health;and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Mr. Smith: 
;', 

.~ 

0R2011-03061 

You ask whether certain information is subject to required public disclosure under the 
Public Infonri?-tion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 410470. 

The Texas He.~lth and Human Services Commission (the "commission") received a request 
for infonnatio)1 relating to "plans to transition ... administration ofthe Texas Vendor Drug 
Program intoprograms of managed care'providers currently active in Texas."] You state 
some of the r~quested infonnation either has:be(;n or will be released. You have submitted 
other respon~~ve infonnation the commissicm seeks to withhold under sections 552.104 
and 552.111 o,:fthe Govenul1.ent Code? Yop. also believe some of the submitted information 
may implicate the interests of the 'Superior HealtbPlan. N etWoric ("Superior"). You infonn 
us Superior was notified of this reque~t for infomiation and of its right to submit arguments 
to this office as to why the requested infonnation should not be released.3 We received 
cOlTespondence from an attomey for Superior. We have considered all the submitted 

Iy ou inibrm us, and this request for infOlmation states, that the request "supersedes" a previous request 
by this same req~estor. 

2y ou indicate some of the submitted infol1nation is not responsive to the instant request. Tllis decision 
does not address)he public availability of that infol1nation. 

3 See Go~'tCode § 552.305(d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305 p'ennitted goverl1l11ental body to rely onmterested third party to raise and explain applicability 
of exception to disclosure lllder certain circumstances); . , . 

POST OFFICE ~OX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Eqllal Employment Opporwl1ity Emp/oya. P,il1tul on Raycled Papa 



Mr. Carey E. Smith - Page 2 

arguments and reviewed the submitted information, some of which is a representative 
sample.4 We also have considered the COlmnents we received fi.-om the requestor.5 

Section 552. ~04 of the Govenunent Code excepts from disclosure "infonnation that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04( a). The 
purpose ofthis exception is to protect a governmental body's interests in competitive bidding 
situations. See Open Records DecisionNo. 592 (1991). Section 552.104 requires a showing 
of some achlal or specific hann in a particular competitive situation; a general allegation that 
a competitor 'will gain an unfair advantage will not suffice. See Open Records Decision 
No. 541 at 4 (1990). Section 552.104 does not protect infonnation relating to competitive 
bidding situations once a contract has been executed and is in effect. See Open Records 
Decision Nos.: 306 (1982), 184 (1978). 

You state the submitted information pertains to a competitive bidding procurement involving 
Medicaid and Children's Health Insurance Program ("CHIP") managed care services the 
commission intends to formally issue in the near future. You infonn us the commission has 
already issued. a draft ofthe request for proposals ("RFP") for public comment. You explain 
the information at issue consists of historical and projected data conceming Medicaid and 
CHIP, including costs and savings anticipated with the commission's new initiative. You 
contend relea.se of this infonnation at this time would provide responding vendors with 
valuable insight into the commission's administration of the benefit programs and the 
rationale for tbe transfer of pharmacy services to the control of managed care organizations, 
so as to enaq[e respondents who obtain the information to tailor their proposals to the 
detriment of other vendors. You assert that public access to tIns information would directly 
impact the cqmmission's ability to receive tmly competitive bids once the fonnal RFP is 
issued. Base,d on your representations, we conclude the commission may withhold the 
submitted information at this time under section 552.1 04 ofthe Government Code.6 We note 
the commission may no longer withhold this information on this basis once a contract has 
been executed and is in effect. 

.. 
. ~ 

This letterruling is limited to the particular infonnation at issue in this request and limited 
to the facts as; presented to us; therefore, this mling must not be relied upon as a previous 
determinatiori:regarding any other information or any other circumstances. 

\. 

"This l~tter lUling assumes the submitted representative sample of information is truly representative 
of the requested iiliormation as a whole. This lUling neither reaches nor authorizes the commission to withhold 
any informatioii that is substantially different from the submitted information. See Gov't Code 
§§ 552.301(e)(10(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 

s See Gi.~'t Code § 552.304 (any person may submit written comments stating why information at issue 
in request for atlbmey general decision should or should not be released). . 

~.'. 

6 As we::are able to make this determination, we need not address the other exception you claim or the 
arguments we re;ceived from Superior. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenunentai,body and ofthe requestor. For more information conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673'::6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the AttomeY:general, toll free, at (888) 672-6787. 

; /~ 

~incerely, ,\' I I \ 
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J ~ , 

ames W. Morris, III 
Assistant Attomey General 
Open Records Division 

JWM/em l; 
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Ref: ID# 4,t0470 

Enc: Submitted documents 
ii. 

c: Requestor 
(w/o ~nclosures) 

Ms, Brooke A. Spence 
Greenberg Traurig LLP 
1000 Louisiana Street, Suite 1700 
Hous~on, Texas 77002 
(w/o ~~lclosures) 
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