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March 3, 2011 

Ms. Jessica 0: Eales 
Assistant City Attorney 
City of Housfon 
P.O. Box 368~ 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Houston, Texas 77001-0368 

Dear Ms. Eales: 

0R2011-03068 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Inforrr1·i;l.tionAct (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#:.410486 (GC No. 18034). 

',:", 

The City of Houston (the "city") received a request for eleven categories of infonnation 
relating to a specified request for proposal, contract awarded under the request, and specified 
federal grant. f! You claim that the requested information is excepted from disclosure under 
sections 552.L,03, 552.107, and 552.111 of the Government Code. We have considered the 
exceptions yo'u claim and reviewed the submitiedrepresentative sample ofinfonnation.2 

':, 

We note someofthe informati<:m, at issue. within Exhibit 2C;is s].lbject to section 552.022 of 
the Government Code, which provides in, pertinent part: . . . 

(a) [T]he following categories ofinfonnation are public information and not 
excepted fi:om required disclosure under this chapter unless they are expressly 
confidential under other law: 

lyou ~i01TI1 our office the requestor later nan-owed his request to exclude info1TI1ation previously 
provided to the requestor by the city. 

~ . 

2This l~tter lUling assumes that the submitted representative sample of infol111ation is truly 
representative of the requested information as a whole. This lUling does not reach, and therefore does not 
authorize, the Withholding of any other requested information to the extent that the other info1111ation is 
substantially different than that submitted to this offi~e. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decision Nos. 499 at 6 (1988), 497 at4 (1988). 
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(3) infomlation in an account, voucher, or contract relating to the 
, receipt or expenditure of public or other fimds by a govemmental 
'.' body[.] 

Gov't Code §:552.022(a)(3). Exhibit 2C contains accotmt infonnationmarked as paid that 
falls within tIre purview of section 552.022(a)(3). This infonnationmust be released unless 
it is expresslYiconfidential under other law. See id. Although you raise section 552.103 of 
the Govemnr6i1t Code for Exhibit 2C, this section is discretionary in nature and thus may be 
waived. See:Vallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 439,475-76 
(Tex. App.~ballas 1999, no pet.) (govemmental body may waive section 552.103); Open 
Records Decj~ion Nos. 665 at 2 n.5 (2000) (discretionalY exceptions generally). As such, 
section 552.1:03 does not constitute other law that makes infomlation expressly confidential 
for the purposes of section 552.022. Therefore, the city may not withhold the accOlmt 
infonnation linder section 552.103. As you raise no firrther exceptions against the disclosure 
of this infonnation, it must be released. 

You claim thM the infonnation at issue is protected tmder section 552.103 of the Govemment 
Code. Section 552.103 of the Govemment Code provides in pali: 

(a) hifonnation is excepted from [required public disclosure] if it is 
inforrp,ation relating to litigation of a civil or criminal nature to which the 
state 9,1' a political subdivision is or may be a party or to which all officer or 
emplqyee of the state or a political subdivision, as a consequence of the 
person.'s office or employment, is or may be a party. 

( c) hl(onnation relating to litigation involving a govemmental body or an 
offic~r or employee of a govenunental body is excepted £i'om disclosure 
under{Subsection (a) only if the litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
acces~: to or duplication of the infonnation. 

Gov't Code §l552.103(a), (c). A govemmental body that claims all exception to disclosure 
under section- 552.103 has the burden of providing relevant facts alld documentation 
sufficient to ~ptablish the applicability of this exception to the infonnation that it seeks to 
withhold. Tq,meet this burden, the govemmental body must demonstrate that (1) litigation 
is pending or;-ieasonably anticipated on the date the govemmental body receives the request 
for infonnat~9n, alld (2) the infonnation at issue is related to the pending or anticipated 
litigation. S~:e Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. 
App.-Austi).1 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Housfon [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 

;'. 
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(1990). The;governmental body must meet both prongs of this test for information to be 
excepted frOIp. disclosure under section 552.103(a). See ORD 551 at 4. 

In order to de1}'lOnstrate that litigation is reasonably anticipated, the governmental body must 
provide this O,ffice "concrete evidence showing that the claim that litigation might ensue is 
more than aiJ;1ere conjecture." Open Records Decision No. 452 at 4 (1986). Concrete 
evidence to slj.ppOli a claim that litigation is reasonably anticipated may include, for example, 
the govenlln~ntal body's receipt of a letter containing a specific threat to' sue the 
govenllnental:body fi'om an attomey for a potential opposing paliy. 3 Open Records Decision 
No. 555 (19~P); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically ;~ontemplated"). On the other hand, this office has determined that if an 
individual publicly threatens to bring suit against a govenllnental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Deci~ion No. 331 (1982). We also note that the fact that a potential opposing party 
has hired an attomey who makes a request for information does not establish that litigation 
is reasonablY.:p.nticipated. See Open Records Decision No. 361 (1983). 

In this case, ygu state the requestor is the attomey for an unsuccessful bidder for the proposal 
and contract~;;awarded at issue. You explain, and provide supporting documentation 
representing,'t)1e requestor previously submitted to the city a letter protesting the award, and 
then later subJ.pitted a letter protesting the award to the Department of Justice (the "DOJ"), 
who supplied, the federal grant for the project at issue. The supporting documentation 
provides the pOJ responded to the requestor stating, pursuant to the federal regulations 
providing th(procedures for protesting an award, the requestor must first exhaust its 
administrativ~ remedies before pursuing a protest with the DOl However, you do not 
inform our offIce that, at the time ofthe request, the requestor had taken any concrete steps 
toward the in;{tiation of litigation regarding this matter. Consequently, you have failed to 
demonstrate the city reasonably anticipated litigation when it received the present request for 
infonnation. As such, we conclude that the city may not withhold any ofthe information at 
issue lUlder sy,ction 552.103 of the Government Code. 

,', 

Section 552.~07(1) of the Government Code protects infonnation coming within the 
attomey-clien,:.t privilege. Gov't Code § 552.107(1). When asserting the attomey-client 
privilege, agovenlll1ental body has the burden of providing the necessary facts to 
demonstrate t~;e elements of the privilege in order to withhold the infonnation at issue. Open 
Records Deci$ion No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the informatij9n constitutes or documents a cOlmnunication. Id. at 7. Second, the 
conllnunicati9.n must have been made "for the purpose of facilitating the rendition of 

3In ad~.tion, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party~took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decisicill No. 288 (1981). 



Ms. Jessica d. Eales - Page 4 

professional r~gal services" to the client governmental body. TEX. R. EVID. 503(b )(1). The 
privilege doe:s not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmentaL body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texar~(ana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a C,apacity other than that of attorney). Governmental attorneys often act in 
capacities otlier than that of professional legal counsel, such as administrators, investigators, 
or managers:;; Thus, the mere fact that a communication involves an attorney for the 
govenU11ent ~oes not demonstrate this element. Third, the privilege applies to only 
c0111lmmicati~ns between or among clients, client representatives, lawyers, and lawyer 
representativ~s. TEX. R. EVID. 503(b)(1 )(A)-(E). Thus, a governmental body must infonn 
this office odhe identities and capacities of the individuals to whom each c0111lnunication 
at issue has been made. Lastly, the attorney-client privilege applies to only a confidential 
cOlmnunicatib,n, id. 503(b)(1), meaning it was "not intended to be disclosed to third persons 
other than thqse to whom disclosure is made in furtherance of the rendition of professional 
legal service~ to the client or those reasonably necessary for the transmission of the 
communication." Id.503(a)(5). Whether a commlmication meets this definition depends 
on the intent qhhe parties involved at the time the infOlmation was communicated. Osborne 
v. Johnson, 9$4 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may el~ct to waive the privilege at any time, a governmental body must explain that 
the confidenti:ality of a communication has been maintained. Section 552.107(1) generally 
excepts an en;#re communication that is demonstrated to be protected by the attorney-client 
privilege unle:~s otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920,~23 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

" 

You state the )lnfonnation in Exhibits 2A and 2B constitutes communications amongst city 
attorneys, city employees, and outside legal counsel for the city that were made for the 
purpose ofprQ,Viding legal services to the city. You state the communications were intended 
to be confidelitial and have remained confidential. However, we note some of the e-mail 
strings in E~hibit 2A include communications with non-privileged parties. If the 
cOlmmmicati6,ns with these non-privileged parties exist separate and apart from the e-mail 
strings in wh~~h they appear, then the city may not withhold the communications we have 
marked under section 552.107(1). We detennine the city may withhold the remaining 
infonnation i~l Exhibits 2A and 2B under section 552.107(1) of the Government Code. 

We next addr~ss the e-mails we have marked in Exhibit 2A that may not be withheld under 
section 552.1@7 ifthey exist separate and apart from the e-mail strings in which they appear. 
Section 552.1111 excepts from disclosure "an interagency or intraagency memorandum or 
letter that wo~ld not be available by law to a party in litigation with the agency." See Gov't 
Code § 552.1'11. TIns section encompasses the attorney work product privilege found in 
rule 192.5 oftp.eTexasRules of Civil Procedure. City o/Garland v. Dallas Morning News, 
22 S.W.3d 35;~, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 
defines work product as: 

'" 
.' 

.) 
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(1) [M]ateria1 prepared or mental impressions developed in anticipation of 
1itigat~bn or for trial by or for a party or a party's representatives, including 
the p~iiy' s attomeys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a ebmmunication made in anticipation oflitigation or for trial between a 
party :and the party's representatives or among a party's representatives, 
including the party's attomeys, consultants, sureties, indelmritors, insurers, 
employees or agents. 

"-'. " 

TEX. R. Cry. P. 192.5(a). A govemmenta1 body seeking to withhold information under this' 
exception bears the burden of demonstrating the infonnation was created or developed for 
trial or in antiPipation oflitigation by or for a pmiy or a party's representative. Id.; ORD 677 
at 6-8. hl or4er for this office to conclude that the information was made or developed in 
anticipation Clf litigation, we must be satisfied that 

a) ~ r,easonab1e person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chanc,¢ that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue;imd [created or obtained the information] for the purpose ofpreparing 
for su'6h litigation. . 

" 

J 
Nat'f Tank C¢.. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation doe~ not mean a statistical probability, but rather "that litigation is more than 
merely an ab$tract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

~.~: 

Upon review;Gwe find you have failed to demonstrate how these communications with non­
privileged pa:ifties constitute attomey work product for the purposes of section 552.111. As 
such, the cit~:may not withhold the information at issue as attomey work product under 
section 552.1,11 ofthe Govenllnent Code. 

~ .. I 

We note poi,j:ions of the remaining information are subject to section 552.117 of the 
Govemment¢ode.4 Section 552.117 ofthe Goverriment Code excepts from disclosure the 
home addres~es and telephone numbers, social security numbers, and family member 
infonnation ~J ctment or fonner officials or employees of a govenllnenta1 body who request 
that tIns infoqnation be kept confidentialtmder section 552.024 of the Govemment Code. 
Gov't Code § 552.117(a)(1). Whether a particular piece of information is protected by 
section 552.U 7(a)(1) must be detennined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, a govenunental body must withhold 

4The ojnce of the Attomey General willraise mandatory exceptions on behalf of a govemmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987)., 
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infonnation tinder section 552.117 on behalf of current or fonner officials or employees only 
ifthese individuals made a request for confidentiality under section 552.024 prior to the date 
on which theiequest for this infonnation was made. Section 552.117 is also applicable to 
personal pager and cellular telephone numbers, provided the cellular telephone service or 
pager service"is not paid for by a governmental body. See Open Records Decision No. 506 
at 5-6 (1988) (statutory predecessor to section 552.117 of the Government Code not 
applicable to :pellular telephone numbers provided and paid for by governmental body and 
intended for official use). Accordingly, ifthe employee whose cellular telephone munber we 
have marked)n Exhibit 2C timely elected to keep her personal infonnation confidential 
pursuant to section 552.024 and pays for the cellular telephone service with personal fimds, 
the city must::Yvitllhold the employee cellular telephone number we have marked. The city 
may not witl11101d this infonnation under section 552.117 if the employee did not make a 
timely electidll to keep the infonnation confidential 

Section 552.in7(a)(2) of the Government Code excepts from public disclosure the same 
infonnation oJ a peace officer, regardless of whether the peace officer made an election under 
section 552.0'24 or section 552.1175 of the Government Code to keep such infonnation 
confidential. (iov't Code § 552.1 17(a)(2). Section 552.117(a)(2) applies to peace officers 
as defined by ~rticle 2.12 of the Code of Criminal Procedure. Section 552.117(a)(2) protects 
a peace offic¢r's personal cellular telephone number if the officer pays for the cellular 
telephone sery,'ice with his personal funds. Open Records Decision No. 670 at 6 (2001); cf 
ORD 506. AS.cording1y, the city must withhold the citY's police officer's cellular telephone 
number we lr~ve marked in Exhibit 2C under section 552.117(a)(2) of the Government 
Code.5 The city must withhold the marked cellular telephone number of the officer only if 
the officer pays for the cellular telephone service with personal funds. 

We note the r~maining infonnation in Exhibit 2C contains e-mail addresses of members of 
the pUblic. S~~ction 552.137 of the Government Code excepts from disclosure "an e-mail 
address of a .member of the public that is provided for the purpose of communicating 
electronicallywith a governmental body," unless the member of the public consents to its 
release or the ~-mail address is of a type specifically excluded by subsection (c). Gov't Code 
§ 552.l37(a)-(c). The e-mail addresses we have marked are not one ofthe types specifically 
excluded by s,~ction 552.137( c). Accordingly, the city must withhold the e-mail addresses 
we have marlied under section 552.137 of the Government Code unless the owners of the 
addresses ha\T;~ affinnatively consented to their release under section 552.137(b).6 

5We no~~ the previous detennination issued in Open Records Decision No. 670 (2001) authorizes all 
govelnmental bOdies to withhold the current and former home addresses and telephone numbers, personal 
cellular telephoI1e and pager numbers, social security numbers, and family member infonnation of peace 
officers under se9tion 552. 117(a)(2) of the Govelnment Code without the necessity ofrequesting an attol11ey 
general decision,;; 

:~ 

6We no'fe this office issued Open Records Decision 684 (2009), a previous determination authorizing 
all govel11ll1entalihodies to withhold ten categories ofinfonnation, including an e-mail address of a member of 
the public underi~ection 552.137, without the necessity of requesting an attol11ey general decision. 
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In summary:X(1) the city may withhold the infonnation in Exhibits 2A and 2B under 
section 552.107 ofthe Govenunent Code; however, to the extent the non-privileged e-mails 
we have mar~ced exist separate and apart, they may not be withheld lmder section 552.107; 
(2) to the exte~t the city employee whose cellular telephone lllUllber we have marked timely­
elected confiqentiality lUlder section 552.024 and pays for the cellular service with personal 
funds, the citY must withhold the cellular telephone number lUlder section 552.ll7(a)(1) of 
the Government Code; (3) the city must withhold the peace officer's cellular telephone 
11lunber we h£tve marked under section 552.1l7(a)(2) ofthe Govemment Code ifthe peace 
officer pays fbr the cellular service with personal funds; and (4) the city must withhold the 
e-mail addres,Ses of members of the public we have marked lUlder section 552.137 of the 
Govemment ~ode. The city must release the remaining infonnation at issue. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a~, presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatio~regardillg any other infonnation or ariy other circumstances. 

This ruling ~~ggers important deadlines regarding the rights and responsibilities of the 
govemmental;.:body and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Qffice of the Attomey General's Open Govemment Hotline, toll free, at 
(877) 673-6$39. Questions conceming the allowable charges for providing public 
infonnation u!1der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey ,General, toll free at (888) 672-6787. 

Sincerely" 

cV~ .~~ 
lindsay E. HjlIe o.u 
Assistant AttQmey General 
Open Record~ Division 

LEHIem 
CO): 

Ref: ID# 4:1 0486 
; ~. 

S 
Enc. Submltted documents 

c: Requystor 
(w/o ~nc1osures) 


