
March 4,2011 

Mr. Tyler F. Wallach 
Assistant City Attomey 
City of Fort Worth. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

1000 Throclanorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Mr. Wallach: 

0R2011-03107 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 

. assigned ID# 410383 (PIR No. W005527). 

The City ofFOli Worth (the "city") received a request for a specified police incident report 
involving the requestor. You claim the submitted incident report is excepted from disclosure 
under sections 552.103 and 552.108 of the Govemment Code. 1 We have considered the 
exceptions you claim and reviewed the submitted infonnation. 

Initially, we note the submitted infonnation is subject to section 552.022 ofthe Govemment 
Code, which states, in relevant part: 

(a) Without limitiIig the a1110lUlt or kind of infonnation that is public 
infonnation under this chapter, the fo11.owing categories of infonnation are 
public infonnation and not excepted from required disclosure lUlder this 
chapter unless they are expressly confidential under other law: 

I Although you also raise section 552.101 ofthe Govenmlent Code, you have not provided arglIDlents 
explaining how this exception applies to the submitted inf01111ation. Therefore, we presume you have 
withdraW11 your claim under this exception. See Gov't Code §§ 552.301, .302. 
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(1) a completed report, audit, evaluation, or'investigation made of, 
for, or by a govemmenta1 body, except as provided by Section 552.108 [.] 

Gov't Code § 552.022(a)(1). The submitted information consists of a completed 
investigation. Pursuant to section 552.022(a)(1) of the Govemment Code, a completed 
investigation is expressly public lU1less it either is excepted under section 552.108 of the 
Govemment Code or is expressly confidential under other law. You claim the submitted 
information is excepted under section 552.103 of the Govenllnent Code. This section, 
however, is a discretionalY exception to disclosure that protects a govemmental body's 
interest and maybe waived. See id. § 552.007; Dallas Area Rapid Transit v, Dallas Morning 
News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govemmenta1 body may 
waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 551 (1990) (statutory predecessor to section 552.103 serves only to 
protect govenlln,enta1 body's position in litigation and does not itself ma1ce infOlmation 
confidential). As such, it is not other law that makes information confidential for the 
purposes of section 552.022. Consequently, the city may not withhold the submitted 
information under section 552.103 of the Government Code. You also claim the submitted 
information is excepted under section 552.108 of the Government Code .. Bec,ause 
infonnation subjectto section 552.022(a)(1) maybe withheld under section 552. 108, we will 
consider the applicability of this exception to the submitted information. 

Section 552.1 08( a) (1 ) ofthe Govennnent Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govennnental 
body claiming section 552.108 must reasonably explain how and why the release of the 
requested infonnation would interfere with law enforcement. See id. §§ 552.108(a)(1), 
.301(e)(1)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 may 
be invoked by the proper custodian of information relating to a pending investigation or 
prosecution of criminal conduct. See Open Records Decision No. 474 at 4-5 (1987). 

You assert the submitted incident repOli pertains to pending criminal prosecutions . You have 
provided an affidavit from the Tarrant County District Attomey's Office (the "district 
attorney"), the entity prosecuting the criminal cases, stating the submitted infonnation 
pertains to criminal prosecutions that resulted in convictions for which the individual was 
placed on probation. The district attorney states ifthe individual violates his probation, he 
may receive jail time and, at that point, he will not have exhausted his post-conviction 
remedies available. Based on the affidavit, we understand you to argue the criminal 
prosecutions at issue are pending because the individual still has an opportunity to appeal. 
We note, however, a mere chance of an appeal is insufficient to demonstrate release of the 
submitted infonnation will interfere with law enforcement efforts. Thus, you have failed to 
establish the applicability of section 552.1 08( a)(l) ofthe Govenlll1ent Code, and the city may 
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not withhold any part of the submitted infOlTIlation on that basis. As you have not claimed 
any other exceptions to disclosure, the city must release the submitted information. 2 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

TIns ruling 'triggers important deadlines regarding the rights and responsibilities of the 
govenllnental body and ofthe requestor. For more inf01111ation conce111ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Att0111ey General's Open Govenllnent Hotline, toll free, 
at (877) 673-6839. Questions concennng the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey General, toll fi.·ee, at (888) 672-6787. 

Sincerely, 

.~ 13. U_\,,~ 
Leah B. Wingerson 
Assistant Att0111ey General 
Open Records Division 

LBW/dis 

Ref: ID# 410383 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2We note the infolTImtion being released includes the requestor's Texas motor vehicle record 
information, which is generally confidentiallUlder section 552.130 of the Government Code. Because this 
exception was enacted to protect a person's privacy, the requestor has a right of access to his own private 
information lUlder section 552.023(a) of the Government Code. See Gov't Code § 552.023(a) (person or 
person's authorized representative has special right of access, beyond right of general public, to information 
held by governmental body that relates to person and is protected from public disclosure by laws intended to 
protect person's privacy interests). If the city receives another request for tllis infOlTIlation fi.-om an individual 
other than tllis requestor, the city should again seek our decision regarding the infonnationnot addressed by 
the previous deternlinations issued to the city in Open Records Letter Nos. 2006-14726 (2006) and 2007 -00198 
(2007). 


