GREG ABBOTT

March 11, 2011

Ms. Ellen H. Spalding

Feldman, Rogers, Morris & Grover, LLP
5718 Westheimer Road, Suite 1200
Houston, Texas 77057

OR2011-03397
Dear Ms. Spalding:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 410994. '

The Klein Independent School District (the “district”), which you represent, received a
request from an investigator with the Texas Education Agency (the “TEA”) for information
pertaining to a named former employee of the district, including disciplinary history,
employment documents, and audit documents. You state you are releasing most of the
requested information. You claim the submitted information is excepted from disclosure
under sections 552.101, 552.102, and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.'

Initially, we note you have redacted the birth date of the named former district employee
from the submitted documents. Pursuant to section 552.301 of the Government Code, a
governmental body that seeks to withhold requested information must submit to this office
a copy of the information, labeled to indicate which exceptions apply to which parts of the
copy, unless the governmental body has received a previous determination for the
information at issue. Gov’t Code §§ 552.301(a), (e)(1)(D). You do not assert, nor does our
review of our records indicate, the district has been authorized to withhold the information
at issue without seeking a ruling from this office. See id. § 552.301(a); Open Records

"We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Decision No. 673 at 7-8 (2001). In this instance, we can discern the nature of the redacted
information; thus, being deprived of that information does not inhibit our ability to make a
ruling. However, in the future, the district must not redact information from the information
it submits to this office in seeking an open records ruling, unless the information is the
subject of a previous determination under section 552.301 of the Government Code. See
Gov’t Code §§ 552.301(e)(1)(D), .302. Failure to comply with section 552.301 may result
in the information being presumed public under section 552.302 of the Government Code.
See id. § 552.302.

Section 552. 101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information protected by other statutes, including
Chapter 411 of the Government Code. Criminal history record information (“CHRI”)
generated by the National Crime Information Center or by the Texas Crime Information
Center is confidential. See Gov’t Code § 411.082(2). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id. -
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that DPS may disseminate this information as

provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

A school district may obtain CHRI from DPS as authorized by section 411.097 and

subchapter C of chapter 22 of the Education Code; however, a school district may not release

CHRI except as provided by section 411.097(d). See id §§ 411.097(d); see also

id;411.0845(d) (establishing an electronic criminal history clearinghouse for CHRI at DPS

and’ providing for confidentiality of such information); Educ. Code § 22.083(c)(1).
. (authorizing school district to obtain from any law enforcement or criminal justice agency
all CHRI relating to school district employee). Section 411.087 authorizes a school district
to obtain CHRI from the Federal Bureau of Investigation (the “FBI”) or any other criminal

justice agency in this state. Gov’t Code § 411.087. Thus, any CHRI generated by the federal

government or another state may not be made available to the requestor except in accordance

with federal regulations. See ORD 565. Furthermore, any CHRI the district obtained from

DPS or any other criminal justice agency in this state must be withheld under section 552.101

of the Government Code in conjunction with section 411.097(d) of the Government Code. .
See Educ. Code § 22.083(c)(1). We understand you to argue portions of the submitted

information contain CHRI that is confidential under chapter 411. Upon review, we find you

have not demonstrated how the information at issue constitutes CHRI provided to the district

by DPS pursuant to section 411.097 of the Government Code. Accordingly, the district may

not withhold the information at issue under section 552.101 of the Government Code i in

conJunctlon with chapter 411 of the Government Code.

Youseek to withhold portions of the submitted information under sections 552.101, 552.102,
552.108, 552.117, and 552.147 of the Government Code. We note the TEA’s request states
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it is seeking this information under the authority provided to the State Board for Educator
Certification (“SBEC™) by section 249.14 of title 19 of the Texas Administrative Code.?
Accordingly, we will consider whether section 249.14 of'title 19 of the Texas Administrative
Code permits the TEA to obtain the submitted information that is otherwise protected by the
above-listed exceptions. Chapter 249 of title 19 of the Texas Administrative Code governs
disciplinary proceedings, sanctions, and contested cases involving SBEC. See 19 T.A.C.
§ 249.4. Section 249.14 provides the following in relevant part:

(a) The [TEA] staff may obtain and investigate information concerning
alleged improper conduct by an educator, applicant, examinee, or other
person subject to this chapter that would warrant the [SBEC] denying relief
to or taking disciplinary action against the person or certificate.

(c) The TEA staff may also obtain and act on other information providing
grounds for investigation and possible action under this chapter.

Id. § 249.14(a), (c). In this instance, the TEA requestor states he is investigating allegations
made against the named former employee of the district and needs to review the requested
records to determine whether disciplinary action needs to be taken against this persorn’s
educator certification. Thus, we find the TEA has a right of access to the submitted
information under section 249.14.

You assert portions of the submitted information are excepted under sections 552,102
and 552.108 of the Government Code. Additionally, you state the district will redact
portions of the requested information under section 552.117 of the Government Code as
permitted by section 552.024(c) of the Government Code and under section 552.147(b) of
- the Government Code.” However, these sections are general exceptions to disclosure under

*Chapter.21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the
certification, continuing education, and standards of conduct of public school educators. See Educ. Code
§ 21.031(a). Section 21.041 of the Education Code states SBEC may “provide for disciplinary proceedings,
Jincluding the suspension or revocation of an educator certificate, as provided by Chapter 2001, Government
Code.” Id. § 21.041(b)(7). Section 21.041 also authorizes SBEC to'adopt rules as necessary for its own
procedures.” Id. § 21.041(a).

*Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, social security numbers, and family member information of current or former officials or employees
ofa governmental body. Section 552.024 of the Government Code authorizes a governmental body to withhold
information subject to section 552.117 without requesting a decision from this office if the employee or official
or former employee or official chooses not to allow public access to the information. See Gov’t Codé
§§ 552.117, .024(c). Section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. See Gov’t Code § 552.147.
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the Act. Therefore, the TEA’s statutory right of access under section 249.14 prevails and
none of the submitted information may be withheld under section 552.102, section 552.108,
section 552.117, or section 552.147. See Open Records Decision Nos. 613 at 4 (1993)
(exceptions in Act cannot impinge on statutory right of access to information), 451 (1986)
(specific statutory right of access provisions overcome general exception to disclosure under
the Act). Further, although you assert some of the submitted information is excepted under
section 552.101 of the Government Code in conjunction with common-law privacy, a
statutory right of access generally prevails over the common law. Centerpoint Energy
Houston Elec. LLC'v. Harris County Toll Road, 436 F.3d 541, 544 (5" Cir. 2006) (common
law controls only where there is no conflicting or controlling statutory law); Attorney
General Opinion GA-0290 at4 (2005) (noting valid rules of administrative agencies have the
same “force and effect of legislation™). Accordingly, none of the submitted information may
be withheld under section 552.101 in conjunction with common-law privacy. Therefore,
because the TEA has a right of access to the submitted information at issue under
section 249.14, the district must release the entirety of the submitted information to this

requestor.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at:(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/tf

“Because the TEA has a right of access to certain information in the submitted dociments that would
otherwise be excepted from release under the Act, the district must again seek a decision from this office if it
receives a request for this information from a different requestor without such a right of access.
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