
March 14,2011 

Mr. D. Craig Wood 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Walsh, Anderson, Brown, Gallegos and Green, P.C. 
For Northside Independent School District 
P.O. Box 460606 
San Antonio, Texas 78246-0606 

Dear Mr. Wood: 

0R20 11-03499 

You ask whether certain infonnation is subject to required public disclosure under the 
Public InfonnationAct (the "Act"), chapter 552 of the Government Code. Yourrequestwas 
assigned ID# 411126. 

The Northside Independent School District (the "district"), which you represent, received a 
request for: (1) transcripts and audio recordings of all incoming 9-1-1 calls and dispatch 
recordings between the San Antonio Police Depmiment and the district's police department 
relating to a specified incident, including a listing of phone numbers from which the calls 
were made, and (2) all dispatch recordings involving a named district police officer on a 
specified date. You claim the submitted infonnation is excepted from disclosure under 
section 552.103 ofthe Govenunent Code. We have considered the exception you claim mId 
reviewed the submitted infonnation. We have also considered conuIIents submitted by the 
requestor. See Gov't Code § 552.304 (interested party may submit conunents to this office 
stating why the infonnation at issue should or should not be rel~ased). 

Section 552.101 ofthe Govenunent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses section 58.007 of the Fmnily Code, which 
makes confidential juvenile law enforcement records relating to conduct by a child that 

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employment Opportunity Employ,". Printed on Ruye/ttl Papa 



Mr. D. Craig Wood - Page 2 

occurred on or after September 1,1997.1 Fam. Code § 58.007(c). The relevant portion of 
section 58.007 provides: 

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
conceming the child fi'om which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separatefi'om 
adult files and records; 

(2) if maintained electronically in the same computer system 
as records or files relating to adults, be accessible under 
controls that are separate and distinct from controls to access 
electronic date conceming adults; and 

(3) maintained on a local basis only and not sent to a central 
state or federal depository, except as provided by 
Subchapters B, D, and E. 

( e) Law enforcement records and files conceming a child may be inspected 
or copied by a juvenile justice agency as that term is defined by Section 
58.101, a criminal justice agency as that tenn is defined by Section 411.082, 
Govemment Code, the child, and the child's parent or guardian. 

CD Before a child or a child's parent or guardian may inspect or copy a record 
or file conceming the child under Subsection ( e), the custodian ofthe record 
or file shall redact: 

(1) any personally identifiable information about a juvenile 
suspect, offeIider, victim, or witness who is not the child; and 

(2) any infonnation that is excepted fi'om required disclosure 
under Chapter 552, Govemment Code, or other law. 

I The Office of the Attomey General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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Id. § 58.007(c), (e), (j), 51.02(2) (defining child for purposes of section 58.007 as a person 
who is ten years of age or older and lUlder seventeen years of age). Juvenile law enforcement 
records relating to delinquent conduct by a child or conduct indicating a need for supervision 
that occurred on or after September 1, 1997 are confidential under section 58.007(c). See id. 
§ 51.03 (defining "delinquent conduct" and "conduct indicating a need for supervision"). 
Upon review, we find audio files 02238596, 02238597, 02238599, 02238605, 02238607, 
02238608,02238612,02239060, 02239062, 02239063,02239064, 02239066, 02239067, 
and 02239068 relate to juvenile delinquent conduct or conduct indicating a need for 
supervision that occUlTed after September 1, 1997. Accordingly, these audio files must be 
withheld under section 552.101 in conjunction with section 58.007(c) ofthe Family Code. 
Additionally, we find all ofthe audio files pertaining to case 2010111137 relate to a juvenile 
suspect or offender who is deceased. Although a juvenile suspect or offender is deceased, 
section 58.007 is not solely intended to protect the privacy interests of juveniles. Therefore, 
the juvenile offender's death in this case does not remove infonnation relating to the 
deceased juvenile :fi.-om the ambit of section 58.007(c). In this instance, however, the 
requestor is a representative of the deceased juvenile's parent, and section 58.007(e) gives 
the requestor access to these particular law enforcement records. Id. § 58.007(e). 
Nonetheless, before the requestor is permitted to inspect or copy these records, information 
subj ect to any other exception under the Act or other law must be redacted. See id. 
§ 58.007(j)(2). You asseli section 552.1 03 ofthe Govemment Code, so we will address your 
arguments under that exception. 

Section 552.103 of the Govemment Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or maybe a party. 

(c) Information relating to litigation involving a govemmental body or an 
officer or employee of a govemmental body is excepted from disclosure 
lUlder Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). A govemmental body has the burden of providing relevant 
facts and documents to show section 552.1 03( a) applies in a particular situation. The test for 
meeting this burden is a showing that (1) litigation is pending or reasonably anticipated on 
the date the district received the request for infonnation, and (2) the infonnation at issue is 
related to that litigation. Univ. o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 
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(Tex. App.-AustinI997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. 
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). A govemmental body must meet both prongs of this test for information to be 
excepted under section 552.103(a). 

The question of whether litigation is reasonably anticipated must be detennined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the govemmental body must fumish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture.2 Id. The fact that a potential opposing party has hired an attomey who makes 
a request for infonnation does not establish that litigation is reasonably anticipated. Open 
Records Decision No. 361 (1983). 

You argue the requestor is an attomey representing the parent of a student who was killed 
in a confrontation with a district police officer. Y ou furthel~ state the infonnation requested 
directly relates to that incident and potential criminal activity on the part ofthe student and 
the officer. However, you have failed to submit any additional arguments showing any party 
has taken any objective steps towards litigation against the district. Accordingly, we 
conclude the district has failed to demonstrate it reasonably anticipated litigation on the date 
the district received the request at issue. Thus, the district may not withhold any of the 
submitted information tmder section 552.103 of the Govemment Code. 

S.ection 552.101 encompasses the doctrine of common-law privacy, which protects 
infonnation if it (1) contains highly intimate or embalTassing facts, the pUblication of which 
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate concem to 
the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of connnon-law privacy, both prongs of this test must be 
established. Id. at 681-82. This office has found that some kinds of medical information or 
information indicating disabilities or specific illnesses are excepted :fl.-om required disclosure 
under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness :fl.-om 
severe emotional and j ob-related stress), 455 (1987) (prescription drugs, illnesses, operations, 
and physical handicaps). Upon review, we find audio file 02238568 contains references to 
infonnation protected by common-law privacy. Therefore, the district must withhold the 
portion of the audio from :02 to :04 in audio file 02238568 under section 552.101 of the 
Govennnent Code in conjunction with common-law privacy. 

2This office has concluded that litigation was reasonably anticipated when the potential opposing party 
hired an attorney who made a demand for disputed payments and threatened to sue if the payments were not 
made promptly, see Open Records Decision No. 346 (1982), and threatened to sue on several occasions and 
hired an attomey, see Open Records Decision No. 288 (1981). Further, this office has concluded that a 
governmental body's receipt of a claim letter that it represents to be in compliance with the notice requirements 
of the Texas Tort Claims Act, chapter 101 of the Civil Practice and Remedies Code is sufficient to establish 
that litigation is reasonably anticipated. See Open Records Decision No. 638 at 4 (1996). 
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We note audio files 02239160, 02239035, and 02239039 contain personal infonnation that 
might be subject to section 552. 117(a)(2) ofthe Govennnent Code. Section 552.117(a)(2) 
excepts from public disclosme a peace officer's home address and telephone number, social 
secmity number, and family member information regardless of whether the peace officer 
made an election lUlder section 552.024 of the Gove111ll1ent Code. Gov't Code 
§ 552.ll7(a)(2). Section 552.1 17(a)(2) applies to peace officers as defined by article 2.12 
of th6 Code of Criminal Procedme. It is unclear whether the individuals whose personal 
infonnation is at issue are cUlTently licensed peace officers, as defined by article 2.12 ofthe 
Code of Criminal Procedme. Therefore, to the extent these individuals are licensed peace 
officers, the district must withhold their personal infonnation within these audio clips under 
section 552.1l7(a)(2) of the Govennnent Code. 

If the individuals at issue are not cUlTently licensed peace officers, then the personal 
infonnation at issue might be subject to section 552.117(a)(1) of the Govennnent Code. 
Section 552.117(a)(1) excepts from disclosme the home address and telephone number, 
social secmity number, and family member infonnation of a CUlTent or fonner employee of 
a govennnental body who requests this infonnation be kept confidential under 
section 552.024. See Gov't Code § 552.1 17(a)(1). Whether a particular item ofinfonnation 
is protected by section 552.117(a)(1) must be detennined at the time of the governmental 
body's receipt of the request for the infonnation. See Open Records Decision No. 530 at 5 
(1989). Thus, infonnation may only be withheld under section 552.117(a)(1) on behalf of 
a CUlTent or fonner employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the infonnation. 
Infonnation may not be withheld under section 552.117 (a)(l) on behalf of a CUlTent or fonner 
employee who did not timely request under section 552.024 the infonnation be kept 
confidential. We note section 552.117 also encompasses a personal cellular telephone or 
pager number, lUlless the cellular or pager service is paid for by a governmental body. See 
Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not 
applicable to cellular telephone numbers provided and paid for by governmental body and 
intended for official use). Therefore, to the extent the individuals at issue timely requested 
confidentiality under section 552.024, the district must withhold the personal infonnation in 
audio files 02239160, 02239035, and 02239039 under section 552.117(a)(1). Additionally, 
we note audio files 02238462 and 02238991 contain district employees' cellular telephone 
nllmbers. To the extent the employees made timely elections under section 552.024 and the 
cellular telephone munbers are paid for with personal funds, the district must withhold this 
infonnation lUlder section 552.117(a)(1) ofthe Government Code. Conversely, to the extent 
the individuals at issue did not make a timely election under section 552.024 or the cellular 
telephone service was not paid for with personal funds, the district may not withhold the 
infonnation at issue under section 552.1 17(a)(I) of the Government Code. 

Section 552.130 excepts from disclosure infonnation related to a motor vehicle operator's 
or driver's license or pelmit issued by an agency of this state or a motor vehicle title or 
registration issued by an agency of this state. See Gov't Code § 552.130(a)(1), (2). Upon 
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review, we find audio files 02238421, 02238425, 02238555, 02238565, 02238568, 
02238570,02238679,02238785, 02238814,02238901, 02238950,02238958, 02238960, 
02238970,02239014,02239018,02239019, 02239020, 02239022, and 02239108 contain 
audible references to Texas motor vehicle record information. Thus, the district must 
withhold the portions of these recordings that contain Texas motor vehicle record 
iIiformation lmder section 552.130 of the Government Code.3 

In summary, the district must withhold audio files 02238596, 02238597, 02238599, 
02238605,02238607,02238608, 02238612,02239060, 02239062, 02239063, 02239064, 
02239066, 02239067, and 02239068 lmder section 552.101 of the Government Code in 
conjunction with section 58.007(c) of the Family Code. The district must withhold the 
portion of the audio from :02 to :04 in audio file 02238568 lmder section 552.101 of the 
Government Code in conjunction with common-law privacy. The district must withhold the 
personal infonnation in audio files 02239160, 02239035, and 02239039 lmder 
section 552.117(a)(2) of the Government Code to the extent the infonnation relates to a 
peace officer employed by the district. To the extent the information relates to an individual 
who is not a licensed peace officer but a current or former employee who made a timely 
election under section 552.024, the district must withhold the personal information in audio 
files 02239160, 02239035, and 02239039, and the cellular telephone numbers in audio 
files 02238462 and 02238991 if the cellular services were paid for with personal funds, under 
section 552.117(a)(1) of the Government Code. The district must withhold those portions 
of audio files 02238421, 02238425, 02238555, 02238565, 02238568, 02238570, 02238679, 
02238785,02238814,02238901, 02238950,02238958, 02238960,02238970, 02239014, 
02239018, 02239019, 02239020, 02239022, and 02239108 that reference Texas motor 
v'ehicle record infonnation under section 552.130 ofthe Government Code. We note that if 
the district lacks the technical capability to redact only those pieces of excepted information 
from the submitted audio files, it must withhold the entirety ofthose audio files in which the 
specific information is referenced. See Open Records Decision No. 364 (1983). The 
remaining infonnation must be released.4 

This letter mling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

3We note this office has issued Open Records Decision No. 684 (2009), a previous determination to 
all govel11mental bodies authorizing them to withhold ten categories ofinfonnation, including Texas driver's 
license and license plate munbers lUlder section 552.130 of the Govel11ment Code, without the necessity of 
requesting an attol11ey general decision. 

4We note that because the requestor has a right of access to some of the infol111ation being released 
under section 58.007(e) of the Family Code, if the district receives another request for this infOlmation from 
a.different requestor, the district must again seek a lUling fi:om this office. 
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TIns ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Govemment Hotline, toll free, 
at (877) 673.:.6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Neal Falgoust 
Assistant Attomey General 
Open Records Division 

NF/dls 

Ref: ID# 411126 

Enc. Submitted documents· 

c: Requestor 
(w/o enclosures) 


