
March 15, 2011 

Mr. Gary Hendrichson 
Assistant City Attorney 
City of McAllen 
P.O. Box 220. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

McAllen, Texas 78505-0220 

Dear Mr. Helidrichson: 
'.~' 

0R2011-03539 

You ask whether certain information is subject to required public disclosure under the 
Public Infonn.ation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 411179 (PIR No. W003768-121710). 

The City of McAllen (the "city") received a request for all docmnentation of a specified 
accident involving a fire engine, and any investigative or disciplinary action that resulted. 
You state YORhave released some information to the requestor. You claim that the submitted 
infonnationi~~exceptedfromdisclosurelmder sections 552.103, 552.107, and 552.111 ofthe 
Government ;Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Section 552.103 ofthe Government Code provides in relevant part as follows: 

(a) In,fOlmation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a pmiy . 
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(c) fufonnation relating to litigation involving a governmental body or an 
officer or employee of a govemmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on thct;date that the requestor applies to the officer for public infonnation for 
acceS$, to or duplication of the infonnation. 

;~i~ 

Gov't Code §:552.103(a), (c). A govemmental body has the burden of providing relevant 
facts and doquments to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation was 
pending or r~asonably anticipated on the date that the governmental body received the 
request for infonnation, and (2) the infonnation at issue is related to that litigation. Thomas 
v. Cornyn, 71;;S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. of Tex. Law Sch. 
v. Tex. Legal-Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Posi;Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd 
n.r.e.);. Open ~ecords Decision No. 551 at 4 (1990). A govemmental body must meet both 
prongs ofthis:test for infonnation to be excepted under section 552.103(a). 

i{ 

To establish t11at litigation is reasonably anticipated, a governmental body must provide tIns 
office "concryFe evidence showing that the claim that litigation may ensue is more than mere . 
conjecture." ppen Records Decision No. 452 at 4 (1986). Concrete evidence to suppOli a 
claim that litigation is reasonably anticipated may include, for example, the governmental 
body's receipt'. of a letter containing a specific threat to sue the govemmental body from an 
attomey for a potential opposing party.! Open Records Decision No. 555 (1990); see Open 
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other han4; this office has detel11lined that if an individual publicly threatens to bring suit 
against a gov~l11mental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 

You generally state city employees are involved in a legal matter, and the city is taking 
administrativ~ actions that are likely to result in litigation. However, you do not provide, and 
the submitted;infonnation does not reveal, any concrete evidence showing that anypaliy has 
actually tm.'eatened to file a lawsuit against the city or otherwise took ally objective steps 
toward filingisuit prior to the city's receipt of the request. Accordingly, we conclude you 
failed to demWlstrate the city reasonably anticipates litigation, and the city may not withhold 
ally infonnatiQn under section 552.103. 

i"; 

.! 

IAmong other examples, tlns office has concluded tllat litigation was reasonably anticipated where the 
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal 
Employment Op~ortUlnty Conmnssion, see Open Records Decision No. 336 (1982); (2) lUred an attomey who 
made a demand f9r disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decisioll No. 346 (1982); and (3) threatened to sue on several occasions and lUred an attomey, see 
Open Records Decision No. 288 (1981). ,. 

::: 

/. 
____________ c. __________ ---'---_______________________ -.! 
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You also raise section 552.107 of the Government Code, which protects infonnation coming 
within the attorney-client privilege. Gov't Code § 552.107(1). When asseliing the 
attorney-clielti privilege, a goven1l11enta1 body has the burden of providing the necessary 
facts to demo:nstrate the elements of the privilege in order to withhold the infonnation at 
issue. OpeniRecords Decision No. 676 at 6-7 (2002). First, a governmental body must 
demonstrate that the infonnation constihltes or documents a cOlmnunication. Id. at 7. 
Second, the ¢ommunication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client govenllnental body. TEX. R. 
EVID. 503(b)(1). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professiona11ega1 services to the 
client goveniinenta1 body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities'; other than that of professional legal cOIU1sel, such as administrators, 
investigators,:;'or managers. Thus, the mere fact that a communication involves an attorney 
for the govenVnent does not demonstrate this element. Third, the privilege applies only to 
communicati6ns between or among clients, client representatives, lawyers, and lawyer 
representativ~'s. TEX. R. EVID: 503(b)(1). Thus, a governmental body must infonn this 
office of the identities and capacities of the individuals to whom each communication at 
issue has beei1 made. Lastly, the attorney-client privilege applies only to a confidential 
cOlmnunicati6h, id., meaning it was "not intended to be disclosed to third persons other than 
those to whoin disclosure is made in furtherance of the rendition of professional legal 
services to t,he client or those reasonably necessary for the transmission of the 
communication." Id. 503(a)(5). 

Whether a cOninnunication meets this definition depends on the intent ofthe parties involved 
at the time th~Linfonnation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-yvaco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
cOlmnunicatiQn has been maintained. Section 552.107(1) generally excepts an entire 
cOlmmU1icati9~1 that is demonstrated to be protected by the attorney-client privilege unless 
otherwise wat;ved by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire c0111lnunication, including facts contained therein). 
We note that communications with third pmiy consultants with which a governmental body 
shares a priv~ty of interest are protected. Open Records Decision Nos. 464 (1987), 429 
(1985). i: 

I~ 

You state the\~ubmitted infonnation consists of communications between fire department 
persoIDlel andjn consultation with the city attorney's office and outside counsel. However, 
we find you :have failed to demonstrate that the infonnation at issue was made for the 
purpose of th~: rendition of legal services. Accordingly, we find you failed to establish the 
applicability <Dlthe attorney-client privilege to the submitted infonnation, and the city may 
not withhold~his infonnation under section 552.107(1) ofthe Govemment Code. 

____________ i.i'~ ____________________________________________________________ ~ 
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You next claiih the submitted infonnation is excepted E.-om disclosure under section 552.111 
ofthe Govenfuent Code. Section 552.111 excepts from disclosure "an interagency or intra­
agency memorandum or letter that would not be available by law to a paliy in litigation with 
the agency." Gov't Code § 552.111. This exception encompasses the attorney work product 
privilege fouild in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. 
Dallas MornIng News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002): Rule 192.5 defines work product as 

(1) material prepared or mental impressions developed in anticipation of 
litigation or fortrial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation oflitigation or for trial between a 
partyiand the party's representatives or among a party's representatives, 
incluqing the party's attorneys, consultants, sureties, indemnitors, insurers, 
emplqyees or agents. 

TEX. R. CrV.iP. 192.5. In order for this office to conclude the information was made or 
developed in!~nticipation of litigation, we must be satisfied 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chanc~ that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for su~h litigation. 

; .. 

Nat'l Tank Cq. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation doe~ not mean a statistical probability, but rather "that litigation is more than 
merely an ab~Jract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. In the case 
of a commUl1~cation, a governmental body must show the communication was between a 
party and the party's representatives. ORD 677 at 7-8. A governmental body seeking to 
withhold infopnation under this exception bears the burden of demonstrating the information 
was created of. developed for trial or in anticipation oflitigation by or for a paIiy or a party's 
representativ~. TEX. R. CrV. P. 192.5; ORD 677 at 6-8. 

As noted ab,ove, you state the city anticipates litigation because the city is taking 
administrative actions that are likely to result in litigation. You further state that a contested 
hearing may l;1e forthcoming. We note, however, that work product is defined as material 
prepared in al~ticipation oflitigation. See TEx. R. eIV. P. 192.5(a). You do not explain how 
a Civil Servic.e Commission hearing constitutes litigation. See Open Records Decision 
No. 588 (1991) (discussing factors used by the attorney general in detennining whether an 
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administrativ~ proceeding not subj ect to the Administrative Procedure Act may be 
considered litigation); see also Gov't Code § 552.301 (e )(1 ) (A) (requiring the goverrunental 
body to expla,in the applicability of the raised exception). Fmiher, you do not otherwise 
explain how tJle submitted information was prepared in anticipation oflitigation. Thus, we 
find you havc;,failed to demonstrate the information at issue was developed in anticipation 
of litigation 9,r for trial. We therefore conclude the city may not withhold any of the 
submitted infonnation on the basis of the attomey work product privilege tmder 
section 552.lJ 1 of the Govenunent Code. 

We note pm1ions of the submitted information are subject to section 552.117 of the 
Goverrunent ~ode.2 Section 552.117 ofthe Govenunent Code excepts from disclosure the 
home addres,~es and telephone numbers, social security numbers, and fatnily member 
infmmation of current or former officials or employees of a govemmental body who request 
that this inforination be kept confidentialtmder section 552.024 of the Govenllnent Code. 
Gov't Code § 552.117(a)(1). Whether a particular piece of infonnation is protected by 
section 552. I;17(a)(1) must be detenninedat the time the request for it is made. See Open 
Records Dec~sion No. 530 at 5 (1989). Therefore, a govenunental body must withhold 
infmmation upder section 552.117 on behalf of current or fmmer officials or employees only 
ifthese indiviquals made a request for confidentiality under section 552.024 prior to the date 
on which the ,request for this infonnation was made. Section 552.117 is also applicable to 
personal pag~r and cellular telephone numbers, provided the cellular telephone service or 
pager serviceJs not paid for by a goverrunental body. See Open Records Decision No. 506 
at 5-6 (1988X (statutory predecessor to section 552.117 of the Government Code not 
applicable to "cellular telephone numbers provided and paid for by govemmental body and 
intended for official use). Accordingly, ifthe employee whose cellular telephone number we 
have marked!Jtimely elected to keep his personal infonnation confidential pursuant to 
section 552.0.2.4 and pays for the cellular telephone service with personal funds, the city must 
withhold the','~mp10yee_ cellular telephone number we have marked. The city may not 
withhold this)nformation under section 552.117 if the employee did not make a timely 
election to ke~p the information confidential. As no fmiher exceptions to disclosure have 
been raised, tfte city must release the remaining infonnation. 

Ii 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a~:presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding ally other infonnation or any other circmnstances . 

. , 
-, . 

. This ruling t#ggers important deadlines regarding the rights and responsibilities of the 
govenllnental)body and ofthe requestor. For more information conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 

.. ' 

2The Otfice of the Attorney General will raise mandatOlY exceptions on behalf of a govennnental body, 
.~ ". 

but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987).' 

" ,.' 
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.' 
" or call the Office of the Attorney General's Open Government Hotline, toll free, 

at (877) 673.:6839. Questions concerning the allowable charges for providing public 
infornlation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney general, toll free, at (888) 672-6787. 

Sincerely, 

Nneka Kanu ',: 
Assistant Attdrney General 
Open Record~ Division 

;" . 

. ' 
NK/em 

,I'; 

Ref: ID# 4ill179 

Enc. Submitted documents 
~.; 

cc: Reque'stor 
(w/o eilc1osures) 

.~. 


