ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 15, 2011

Mr. D. Craig Wood

Walsh, Anderson, Brown, Gallegos & Green, P.C.
P.O. Box 460606

San Antonio, Texas 78246

. OR2011-03552

Dear Mr. Wood:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 411220.

The Northside Independent School District (the “district”), which you represent, received a
request for (1) four categories of information pertaining to the death of the son of the
requestor’s client; (2) information pertaining to the establishment of the district’s police
department (the “department”); (3) documents concerning collaboration between the
department and the San Antonio Police Department or the Bexar County Sheriff’s
Department; (4) four categories of information pertaining to a named officer; and (5) training
manuals, policies, and procedures in use by the district’s police officers. You claim the
submitted information is excepted from disclosure under section 552.103 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.
We have also received and considered comments from the requestor. See Gov’t Code
§ 552.304 (interested party may submit comments stating why information should or should
not be released).

Initially, we note you have only submitted information responsive to the categories seeking
information pertaining to the death of the son of the requestor’s client. Therefore, to the
extent any information responsive to the remaining portions of the request exists, we assume
the district has released it to the requestor. If the district has not released any such
information, the district must release it at this time. See id. §§ 552.301(a), .302; Open
Records Decision No. 664 (2000) (noting that if governmental body concludes that no
exceptions apply to requested information, it must release information as soon as possible
under circumstances).

Next, we note the district has redacted student-identifying information in the submitted
. offense report pursuant to the Family Educational Rights and Privacy Act (“FERPA”),
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section 1232g of title 20 of the United States Code. The United States Department of
Education Family Policy Compliance Office (the “DOE”) has informed this office FERPA
does not permit a state-educational agency or institution to disclose to this office, without
parental or an adult student’s consent, unredacted, personally identifiable information
contained in education records for the purpose of our review in the open records ruling
process under the Act.'! See 34 C.FR. § 99.3 (defining “personally identifiable
information”). However, FERPA is not applicable to law enforcement records maintained
by the department that were created by the department for a law enforcement purpose.
See20U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3 (defining “education record”), .8. The
submitted law enforcement records relate to an investigation by the department and are
maintained by the department. Thus, this information is not subject to FERPA, and no
portion of it may be withheld on that basis.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 58.007 of the Family Code. The relevant portion of section 58.007 provides:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(Hif maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic date
. concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

'A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

*The Office ofthe Attomey General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(e) Law enforcement records and files concerning a-child may be inspected
or coﬁied by a juvenile justice agency as that term is defined by
Section 58.101, a criminal justice agency as that term is defined by
Section 411.082, Government Code, the child, and the child’s parent or
guardian.

(j) Before a child or a child’s parent or guardian may inspect or copy a record
or file concerning the child under Subsection (e), the custodian of the record
or file shall redact:

(1) any personally identifiable information about a juvenile suspect,
offender, victim, or witness who is not the child; and

(2) any information that is excepted from required disclosure under
[the Act], or other law.

Fam. Code § 58.007(c), (e), (G)(1)-(2). Juvenile law enforcement records relating to
delinquent conduct that occurred on or after September 1, 1997 are confidential under
section 58.007(c). See id. § 51.03 (defining “delinquent conduct” and “conduct indicating
aneed for supervision”). For purposes of section 58.007(c), child means a person who is ten
years of age or older and under seventeen years of age.- See id. § 51.02(2). The submitted
information involves juvenile delinquent conduct that occurred after September 1, 1997;
therefore, the submitted information is subject to section 58.007(c). Although the juvenile
suspect or offender is deceased, section 58.007 is not solely intended to protect the privacy
interests of juveniles. Therefore, the juvenile offender’s death does not remove information
relating to the deceased juvenile from the ambit of section 58.007(c). In this instance,
however, the requestor- is the representative of the deceased juvenile offender’s parent.
Therefore, section 58.007(e) allows the requestor access to the juvenile’s law enforcement
records. Id. § 58.007(e). Before a parent may inspect juvenile law enforcement records, any
personally identifiable information concerning juvenile suspects, offenders, victims, or
witnesses other than the parent’s child must be redacted. See id § 58.007()(1).
Furthermore, section 58.007(j)(2) provides that information subject to any other exception
to disclosure under the Act or other law must also be redacted. See id. § 58.007()(2)
Therefore, we will consider your argument against disclosure.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be aparty or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The purpose of section 552.103 is to enable a governmental
body to protect its position in litigation by forcing parties to obtain information relating to
litigation through discovery procedures. See Open Records Decision No. 551 at4-5 (1990).
A governmental body has the burden of providing relevant facts and documents to show the
section 552.103(a) exception is applicable in a particular situation. The test for meeting this
burden is a showing that (1) litigation was pending or reasonably anticipated on the date that
the governmental body received the request for information, and (2) the information at issue
is related to that litigation. Thomas v. Cornyn, 71 S.W.3d 473, 487 (Tex. App.—
Austin 2002, no pet.); Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481
(Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); ORD 551 at 4. A governmental
body must meet both prongs of this test for information to be excepted under
section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide tliis
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim litigation is reasonably anticipated may include, for example, the governmental body’s
receipt of a letter containing a specific threat to sue the governmental body from an attorney
for a potential ‘opposing party. Open Records Decision No. 555 (1990); see Open Records
Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated”). On the other
hand, this office has determined if an individual publicly threatens to bring suit against a
governmental body, but does not actually take objective steps toward filing suit, litigation
is not reasonably anticipated. Open Records Decision No. 331 (1982). Further, the fact a
potential opposing party has hired an attorney who makes a request for information does not
establish that litigation is reasonably anticipated. Open Records Decision No. 361 (1983).
Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
ORD 452 at 4.

In this instance, we understand you to assert the district reasonably anticipates litigation
because the requestor represents the mother of the juvenile killed during an officer-involved
shooting. However, you have failed to submit any additional arguments showing any party
has taken objective steps towards actually filing litigation against the district. See Gov’t
Code § 552.301(e)(1)(A). As stated above, the mere possibility of litigation without
objective steps toward filing suit, is not sufficient to show that litigation is reasonably
anticipated. See ORD 361. Thus, we conclude you have failed to demonstrate the district
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reasonably anticipated litigation when it received the request for information. Accordingly,
the submitted information may not be withheld under section 552.103.

As previously noted, section 552.101 of the Government Code encompasses section 58.007
of the Family Code. Section 58.007(j)(1) provides before a parent may inspect juvenile law
enforcement records, any personally identifiable information concerning juvenile suspects,
offenders, victims, or witnesses other than the parent’s child must be redacted. See Fam.
Code § 58.007(G)(1). Accordingly, the district must withhold the information we marked
under section 552.101 in conjunction with section 58.007(G)(1).

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which deems confidential criminal history record
information (“CHRI”) generated by the National Crime Information Center or by the Texas
Crime Information Center. CHRImeans “information collected about a person by a criminal
justice agencythat consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Gov’t
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. /d. Section 411.083 of the Government Code deems
confidential CHRI that the Texas Department of Public Safety (“DPS”) maintains, except
that the DPS may disseminate this information as provided in chapter 411, subchapter F of
the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089¢2)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
~1d. § 411.089(b)(1). Other entities-specified in chapter 411 of the Government Code are .
entitled to obtain CHRI from the DPS or another criminal justice agency; however, those
entities may not release CHRI except as provided by chapter 411. See generally id
§§411.090-.127. Accordingly, the district must withhold the information we marked under
section 552.101 in conjunction with chapter 411 and federal law.

We note the submitted information contains a Texas driver’s license number, which is
subject to section 552.130 of the Government Code. Section 552.130 excepts from
disclosure “information [that] relates to . . . a motor vehicle operator’s or driver’s license or
permit issued by an agency of this state[.]” Id. § 552.130(a)(1). The district must withhold
the Texas driver’s license number we marked under section 552.130.2

Lastly, we note you have redacted a social security number pursuant to section 552.147 of
the Government Code. Although section 552.147(b) of the Government Code authorizes a

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all

governmental bodies authorizing them to withhold ten categories of information, including a Texas driver’s

- license number under section 552.130 of the Government Code, without the necessity of requesting an attorney
general decision.
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governmental f.body to redact a living person’s social security. number from public release
without the necessity of requesting a decision from this office under the' Act, this section
does not apply to the social security number of a deceased individual. Id § 552.147(b).
Therefore, the district may not withhold the social security number you redacted under
section 552.147.

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with (1) section 58.007(j)(1) of the Family Code and
(2) chapter 411 and federal law. The district must also withhold the Texas driver’s license
number we marked under section 552.130 of the Government Code. The remaining
information must be released to this requestor.*

This letter ruling is limited to the particular information at issue in this request and limited -
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Officeof
the Attorney General, toll free, at (888) 672-6787. .

Sincerely,

Ana Carolina Vieira
Assistant Attorney General
Open Records Division
ACV/eeg

Ref: ID#411220

Enc. Submitted documents

c: Requesftor
(w/o ericlosures)

“We note the requestor has a special right of access to the information being released. Because such
information is confidential with respect to the general public, if the district receives another request for this
information from a different requestor, the district must again seek a ruling from this office.




