
March 15,2011 

Ms. Judith N>Benton 
Assistant City Attomey 
City of Waco , 
P.O. Box 2570 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Waco, Texas 76702-2570 

Dear Ms. Benton: 

0R2011-03558 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Inform'ationAct (the "Act"), chapter 552 of the Government Code. Yourrequestwas 
assigned ID#'411857 (Waco LGL-10-1816) 

The City of Waco (the "city") received a request for seven categories of infonnation 
pertaining toia specified incident involving the requestor's client, including statements 
regarding the incident, photographs ofthe requestor's client's injuries and property involved, 
property damage estimates, property repairs and work orders, the city's insurance policy 
coverage, and medical records obtained by authorization from the requestor's client. You 
state you have released some of the requested infonnation. You claim that the submitted 
infonnation is excepted from disclosure tmder sections 552.101, 552.103, and 552.1 08 of the 
Government Code. We have considered the exceptions you claim 8l1d reviewed the 
submitted infonnation. 

Initially, we note you have not submitted any infonnation pertaining to property d8111age 
estimates, the city' s insurance policy coverage, or medical records obtained by authorization 
fl.-om the requestor's client. Thus, to the extent such infOlmation existed and was maintained 
by the city on the date the city received the request for infOlmation, we presume the city has 
released it. Ifnot, the city must do so at this time. See Gov't Code §§ 552.301, .302; Open 
Records DedsionNo. 664 (2000) (ifgovenunental body concludes that no exceptions apply 
to the requested infonnation, it must release the inf01111ation as soon as possible). 

We note YOlL have submitted information that is subject to section 552.022 of the 
Government Code, which provides in pertinent part: 
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(a) [T]he following categories of information are public infonnation and not 
excepted from required disclosure under this chapter lmless they are expressly 
confidential under other law: 

(1) a completed repoli, audit, evaluation, or investigation made of, 
\, for, or by a govenunental body, except as provided by 
i. Section 552.108[.] 

Gov't Code § 552.022(a)(1). The submitted infonnation contains a computer-assisted 
dispatch ("CAD") report and a police report with conesponding photographs, which are pati 
ofthe completed police investigation that falls within the purview of section 552.022( a)(l). 
The city may only withhold the information subj ect to section 552. 022( a) (1 ) if it is excepted 
fi'om disclosure under section 552.108 of the Govenunent Code or is expressly made 
confidentiallUlder other law. See id. Although you raise section 552.103 ofthe Govenunent 
Code for these documents, tIlls section is discretionary in nature and thus may be waived. 
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 439, 475-76 (Tex. 
App.-DallasJ999,nopet.) (govemmental bodymaywaive section 552.103); Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally). As such, 
section 552.103 does not constitute other law that make infonnation expressly confidential 
for the purposes of section 552.022 and the city may not withhold the submitted CAD report 
or police report lmder section 552.103. However, you assert portions of the CAD repmi are 
subj ect to section 552.101 of the Govenunent Code, which constitutes "other law" for 
purposes of ' section 552.022, and the police repmi with photographs is subject to 
section 552.1 q8, which is an exception to section 552. 022( a) (1 ). Thus, we will consider your 
arguments u11,der these exceptions for this information. We will also consider your 
arguments uiJ.der section 552.103 for the remailllng infonnation not subject to 
section 552.0~2. 

You claim portions of the CAD report, which you have marked, are excepted under 
section 772.31.8 of the Health and Safety Code. Section 552.101 of the Govenunent Code 
excepts from; disclosure "infmmation considered to be confidential by law, either 
constitutional,: statutory, or by judicial decision." Gov't Code § 552.101. This section 
encompasses ~:nformation protected by other statutes, such as chapter 772 ofthe Health and 
Safety Code,nwhich authorizes the development of local emergency commlUllcations 
districts. SecJions 772.118, 772.218, and 772.318 of the Health and Safety Code are 
applicable to emergency 9-1-1 districts established in accordance with chapter 772. See 
Open Record$.Decision No. 649 (1996). These sections make the originating telephone 
numbers and '.;addresses of 9-1-1 callers that are furnished by a 9-1-1 service supplier 
confidential. [d. at 2. Section 772.318 applies to an emergency conununication district for 
a cOlmty with;a population of more than 20,000. Health & Safety Code § 772.304. 

You state th~, city is pati of an emergency communication district established under 
chapter 772. You do not inform us, however, whether the information at issue was furnished 
by a service s1+pplier. Accordingly, we will rule conditionally. Thus, if the 9-1-1 caller's 
telephone nunJ-ber and address you have marked were furnished by a 9-1-1 service supplier, 
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then this ma&ed infOlmation must be withheld under section 552.101 of the Government 
Code in conjliilction with section 772.318 ofthe Health and Safety Code. But ifthe marked 
infoi1nation Vias not furnished by a 9-1-.1 service supplier, then it may not be withheld lmder 
section 552.1D1 on the basis of section 772.318 and must be released. 

Section 552.i'08(a)(2) excepts from disclosure "[i]nfonnation held by a law enforcement 
agency or pro'secutor that deals with the detection, investigation, or prosecution of crime ... 
if ... it is infonnation that deals with the detection, investigation, or prosecution of crime 
only in relation to an investigation that did not result in conviction or defened 
adjudicationC]" Gov't Code § 552.108(a)(2). A govemmental body claiming 
section 552.1 08( a) (2) must demonstrate that the requested infonnation relates to a criminal 
investigation'that has concluded in a final result other than a conviction or defened 
adjudication.;' See id. § 552.301(e)(1)(A) (govenllnental body must provide comments 
explaining why exceptions raised should apply to infonnationrequested). You state that case 
number 10-9885 pertains to the detection, investigation, or prosecution of crime that 
concluded in!a result other than conviction or defened adjudication. Thus, we agree that 
section 552. i'08(a)(2) is applicable to the submitted police report and conesponding 
photographs t:Qr case 10-9885. 

<::. 

We note, however, section 552.108 does not except from disclosure basic infonnation about 
an arrested pehon, an anest, or a crime. Gov't Code § 552.108(c). Basic infonnationrefers 
to the infonnation held to be public in Houston Chronicle Publishing Co. v. City of Houston, 
531 S.W.2d 1\77, 186-88 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ rej'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). You have highlighted the name of the victim in the 
report. We no.te basic infonnation does not include the identity of a victim, unless the victim 
is also the complainant, which is not the case in this instance. Houston Chronicle, 521 
S.W.2d at 4., Therefore, with the exception of the basic front page offense and an'est 
infonnation,'the city may withhold the infonnation you have marked under 
section 552.108(a)(2) of the Government Code. 

Next, we addif~ss your arguments for the infonnation that is not subject to section 552.022. 
Section 552.1l03 of the Government Code provides in part: 

o 
(a) Infonnation is excepted from [required public disclosure] if it is 
infon11,ation relating to litigation of a civil or criminal nature to which the 
state Qr a political subdivision is or may be a party or to which an officer or 
empld,yee of the state or a political subdivision, as a consequence of the 
pers0l1-' s office or employment, is or may be a party. 

( c) Infpnnation relating to litigation involving a govemmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
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on th~:date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code §552.103(a), (c). A govemmental body that claims an exception to disclosure 
under section: 552.103 has the burden of providing relevant facts and documentation 
sufficient to ~stablish the applicability of this exception to the infonnation that it seeks to 
withhold. To;"meet this burden, the govemmental body must demonstrate that (1) litigation 
is pending or reasonably anticipated on the date the govenunental body receives the request 
for information, and (2) the infonnation at issue is related to the pending or anticipated 
litigation. Se,~ Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. 
App.-Austi~ 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). The govemmental body must meet both prongs of this test for infonnation to be 
excepted fl.·0111 disclosure under section 552.103(a). See ORD 551 at 4. 

In order to demonstrate that litigation is reasonably anticipated, the govemmental body must 
provide this ~:rfice "concrete evidence showing that the claim that litigation might ensue is 
more than a were conjecture." Open Records Decision No. 452 at 4 (1986). Whether 
litigation is re~sonably anticipated must be detennined on a case-by-case basis. Id. We note 
that the fact that a potential opposing party has hired an attomey who makes a request for 
infonnation d,pes not establish that litigation is reasonably anticipated. See Open Records 
DecisionNo . .361 (1983). In Open Records Decision 638 (1996), this office stated that, when 
a govemmental body receives a notice of claim letter, it can meet its burden of showing that 
litigation is J;'~asonably anticipated by representing that the notice of claim letter is in 
compliance w:ith the requirements ofthe Texas Tort Claims Act (the "TTCA"), Civil Practice 
and Remedi~s Code, chapter 101, or an applicable municipal ordinance. If that 
representatiolr is not made, the receipt of the claim letter is a factor we will consider in 
detennining, :tyom the totality of the circumstances presented, whether the govemmental 
body has established litigation is reasonbly anticipated. See ORD 638 at 4. 

You state the .city has received a notice of claim letter from the requestor, who represents an 
individual in ~claim of negligence against the city for the incident at issue. You further state 
the letter cOl~plies with the notice requirements of the TTCA. Thus, we agree the city 
reasonably an,Jicipated litigation when it received the present request for infonnation. We 
conclude thejnfonnation at issue is related to the anticipated litigation for purposes of 
section 552.1p3. Accordingly, the city may withhold the infonnation that is not subj ect to 
section 552.0~2 under section 552.103 of the Govenunent Code. 

We note that~ once the infonnation has been obtained by all parties to the anticipated 
litigation, no;:section 552.103(a) interest exists with respect to that infonnation. Open 
Records De~jsion No. 349 at 2 (1982). We also note that the applicability of " 
section 552.l;03(a) ends when the litigation is concluded or is no longer reasonably 
anticipated. Attomey General Opinion MW-575 (1982) at 2; Open Records Decision 
Nos. 350 at 3i(1982), 349 at 2. " 
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In summary: '(1 ) to the extent the 9-1-1 caller's telephone number and address you have 
marked in the';CAD report were furnished by a 9-1-1 service supplier, the city must withhold 
this marked infonnation tmder section 552.101 of the Govenllnent Code in conjtmction with 
section 772.318 ofthe Health and Safety Code; (2) with the exception of basic information, 
the city maY,withhold the submitted police report and corresponding photographs under 
section 552.f08(a)(2) of the Govenunent Code; and (3) the city may withhold the 
infonnation t~at is not subject to section 552.022 tmder section 552.103 ofthe Govenunent 
Code. The city must release the remaining infornlation. 

This letter ruling is limited to the particular information at issue in tIlls request and limited 
to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous 
detenninationregarding any other information or any other circumstances. 

This ruling trtggers important deadlines regarding the rights and responsibilities of the 
govenunentakbody and ofthe requestor. For more information conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, at 
(877) 673-6839. Questions concerning the allowable charges for providing public 
information ul1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, " 

cY~~z.M 
Lindsay E. Hllle U 
Assistant Attomey General 
Open Records Division 

.'.'; 

LEH/eni i~ 

, Enc. Submitted documents 

c: Reque,stor 
(w/o enclosures) 

, 
,j. 


