
March 15, 2011 
" .. 

Mr. Charles H. Weir 
Assistant City Attomey 
City of San A:iltonio 
P.O. Box 839966 

'.: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

San Antonio,'Texas 78283 

Dear Mr. Wei'r: 

0R2011-03561 

You ask whether certain information is subject to required public disclosure under the 
Public Infol1Il~tion Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#411746 (COSA File No. 2010-7232). 

The San Antonio Police Department (the "department") received a request for the 
transcription and/or audio recordings of all incoming 9-1-1 calls and dispatch recordings 
between department dispatch, officers, or the Northside Independent School District Police 
Department and/or Northside Independent School District peace officers relating to a 
specified incident, including a listing of phone numbers from which the calls were made,and 
all mobile dat,a transmission recordings pertaining to the same incident. You claim that the 
submitted information is excepted from disclosure lmder section 552.108 ofthe Government 
Code. We have considered the exception you claim and reviewed the submitted infonnation. 

Initially, we Yl.ote the request seeks only the transcription andlor audio recordings of 9-1-1 
calls and dispatch recordings and mobile data transmission recordings. Accordingly, the 
submitted im6dent report is not responsive to the instant request for infonnation. This 
decision doeS!ilot address the public availability of the submitted infOlTI1ation that is not 
responsive to this request, and the depmiment need not release that infonnation in response 
to the request; 

Next, we not~ the submitted audio recordings were the subject of a previous request for 
infonnation, ijJ. response to which tIllS office issued Open Records Letter No. 2011-00012 
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(2011). In that ruling, we held the department may withhold the audio recordings under 
section 552.108(a)(1) ofthe Government Code. As we have no indication the law, facts, or 
circumstances on which the prior ruling was based have changed, the department may 
continue to rely on Open Records Letter No. 2011-00012 as a previous detennination and 
withhold or release any previously ruled upon information in accordance with that ruling. l 

See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on 
which prior rflling was based have not changed, first type of previous determination exists 
where requested infonnation is precisely same infonnation as was addressed in prior attorney 
general ruling, ruling is addressed to same govenU11ental body, and ruling concludes that 
infomiation is or is not excepted from disclosure). We note that the submitted mobile data 
transmissiontecords were not at issue in the previous ruling. Accordingly, we will address 
your argument against the disclosure of this infOlmation. 

We must address the department's obligations under section 552.301 of the Government 
Code. Section 552.301 prescribes procedures a governmental body must follow in asking 
this office tojdecide whether requested information is excepted from public disclosure. 
Section 552.301 (b) requires a governmental body ask for a decision fi'om this office and state 
which except~ons apply to the requested information by the tenth business day after receiving 
the request. Qov't Code § 552.301(b). We note the City of San Antonio was closed on 
December 24,,27, and 31 for city holidays. You state the department received the request for 
information 0J.1- December 15, 2010. Accordingly, the tenth business day after the receipt of 
the instant request was January 3,2011. The department's request for a ruling from this 
office was postmarked January 10,2011. See id. § 552.308 (describing rules for calculating 
submission dates of documents sent via first class United States mail). Accordingly, the 
department dl:d not request a decision from this office within the ten-business-day period 
prescribed by).:subsection 552.301(b). 

Pursuant to s'~ction 552.302 of the Government Code, a governmental body's failure to 
comply with~'i.the requirements of section 552.301 results in the legal presumption the 
requested infQ~mation is public and must be released lm1ess a compelling reason exists to 
withhold the ,infOlmation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. of Ins. , 797 
S.W.2d 379, :p81-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling d~monstration to overcome presumption of opemless pursuant to statutory 
predecessortqsection552.302); see also Open Records DecisionNo. 630 (1994). Generally, 
a compelling reason to withhold infonnation exists where some other source oflaw makes 
the infonnati9n confidential or where third-party interests are at stake. Open Records 

.. ~., 

lWe note that tlns requestor, as the representative of the parent of the deceasedjuvelnle to whom tlns 
infonnationrelatys, has a right ofaccess under section 58.007( e) of the Family Code to law enforcement records 
relating to tIns juyelnle. However, we also note section 58.007(j)(2) provides that before infOlmation may be 
released under se9tion 58.007 (e) infOlmation subjectto any otller exception to disclosure lllder the Act or otller 
law must be redi2ted. See id. § 58.007(j)(2). 
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Decision No;;: 150 at 2 (1977). Although you claim an exception to disclosure under 
section 552. tb8 of the Government Code, that section is a discretionary exception that 
protects a govenunental body's interests and may be waived. See Open Records Decision 
Nos. 665 at 2;11.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary"exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to 
waiver). In f~iling to comply with section 552.301, the department has waived its claim 
under secti011:S52.108 for the remaining infonnation. Therefore, the department may not 
withhold any::of the remaining infonnation under section 552.1 08. However, we note a 
portion ofthetemaining infonnation is subj ect to section 552.101 of the Government Code, 
which can prbvide a compelling reason to withhold infonnation.2 Accordingly, we will 
address the ap,plicability of that exception to the remaining infonnation. 

Section 552. fOl of the Government Code excepts from disclosure "infonnation considered 
to be confide~ltial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 Q1. Section 552.101 encomp asses infonnation other statutes make confidential, 
such as sectiqn 58.007 of the Family Code, which provides in pertinent part as follows: 

:·f 
{ 

( c) EXgept as provided by Subsection (d), law enforcement records and files 
concefning a child and infonnation stored, by electronic means or otherwise, 
concei~ing the child from which a record or file could be generated may not 
be dis~losed to the public and shall be: 

'.= 

,\ (2) if maintained electronically in the same computer system as 
..... records or files relating to adults, be accessible under controls that are 
: separate and distinct from controls to access electronic date 

{, conceming adults; and 
;',. 
i 

,~, (3) maintained on a local basis only and not sent to a central state or 
::; federal depository, except as provided by Sub chapters B, D, and E. 

r' 
';:' 

( e) La~ enforcement records and files conceming a child may be inspected 
or co:pied by a juvenile justice agency as that telID is defined by 
Sectidh 58.101, a criminal justice agency as that tenn is defined by Section 
411.082, Government Code, the child, and the child's parent or guardian . 

. :.; 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinaljly willllot raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 
470 (1987). " 

., 
,.~ 
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Fam. Code §5 8. 007 (c), ( e). Law enforcement records relating to juvenile conduct, whether 
delinquent co'hduct or conduct in need of supervision, that occurred on or after September 
1, 1997, are c~nfidential under section 58.007 of the Family Code. See id. § 51.03 (defining 
"delinquent conduct" and "conduct indicating a need for supervision" for purposes oftitle 3 
of the Family\Code). For purposes of section 58.007(c), "child" means a person who is ten 
years of age oi- older and under seventeen years of age. See id. § 51.02(2). Portions ofthe 
mobile data t~ansmission records relate to allegations of delinquent conduct that occurred 
after September 1, 1997; therefore, this infOlmation is subject to section 58.007. Although 
the juvenile s~lspect to whom these records relate is deceased, section 58.007 is not solely 
intended to pt:btect the privacy interests of juveniles. Therefore, the juvenile suspect's death 
does not rewove information relating to the deceased juvenile from the ambit of 
section 58.00V(c). In this instance, however, the requestor is the representative of the 
deceased juvenile suspect's parent. Therefore, section 58.007 ( e) allows the requestor access 
to the deceased juvenile'S law enforcement records. Id. § 58.007(e). Accordingly, the 
department mp.st release the portions ofthe mobile data transmission records relating to the 
deceased juv~nile suspect to this requestor. We note a portion ofthe remaining mobile data 
transmission Tecords relates to allegations of conduct indicating a need for supervision 
against a diff6rent juvenile that occurred after September 1, 1997. The requestor does ]1ot 
have a right of access under section 58.007(e) to law enforcement records pertaining to this 
juvenile. We conclude this infonnation, which we have marked, is subject to 
section 58.00v(c) of the Family Code and mllst be withheld Ulider section 552.101 of the 
Government ~ode on that basis. The remaining information in the mobile data transmission 
records must be released. 

hl summary, the department may continue to rely on Open Records Letter No. 2011-00012 
as a previo~~ determination and withhold the submitted audio recordings under 
section 552)OP8(a)(1) of the Government Code. The department must withhold the 
information we have marked in the mobile data transmission records under section 552.101 
in conjunctio)J with section 58.007(c) of the Family Code. The remaining mobile data 
transmission records must be released.3 

This letter rul~ng is limited to the particular information at issue in tIns request and limited 
to the facts a~· presented to us; therefore, this ruling must not be relied upon as a previous 
detenninati01¥,regarding any other information or any other circumstances. 

This ruling tl;~ggers important deadlines regarding the rights and responsibilities of the 
govemmentalbodyand ofthe requestor. For more information concenling those rights and 
responsibiliti¢s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 

, . 

or call the Office of the Attomey General's Open Govemment Hotline, toll free, 

"\~( '. 

3W e no'J~ the information being released contains confidential infonnation to which the requestor has 
a right of acces~. See Fall. Code 58.007(e). If the department receives another request for this particular 
infonnation froni a different requestor, then the department should again seek a decision from this office. 

"l.' 
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at (877) 673~.6839. Questions concerning the allowable charges for providing public 
infonnation tfuder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney 'General, toll free at (888) 672-6787. 

Sincerely, .:1; 

11N;.~...J.i 
Kate Hartfiel't',-'" 
Assistant Attqrney General 
Open Record~ Division 
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