ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 16, 201 1

Mr. Casey S. ijrick

McKamie Krueger, L.L.P.

2007 North Collins Boulevard, Suite 501
Richardson, Texas 75080

OR2011-03636
Dear Mr. Erick: -

You ask Whef'ft‘her certain information is subject to required public disclosure under the
Public Infom{i?tion Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID#411427 (File No. Gay-7114).

The City of Waxahachie and the Waxahachie Police Department (collectively the “city”),
which you represent, received a request for certain information pertaining to a specified
incident and the personnel files of two named officers and any officers involved in the
specified incident. You claim that the submitted information is excepted from disclosure
under sections 552.101, 552.103, 552.107, 552.108, 552.111, 552.117, and 552.147 of the
Government :Code.! We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note some of the submitted information consists of completed investigations and
completed eyaluations subject to section 552.022(a)(1) of the Government Code.
Section 552.022(a)(1) provides for the required public disclosure of “a completed report,
audit, evaluation, or investigation made of, for, or by a governmental body, except
as provided:;by Section 552.108.” Gov’t Code § 552.022(a)(1). Pursuant to
section 552.022(a)(1), completed investigations, reports, and evaluations are expressly public
unless they are either excepted under section 552.108 of the Government Code or expressly

"
¥

. }
'Although you claim section 552.1175 of the Government Code for portions of the submitted
information, segtion 552.117 is the proper exception to raise in this instance because the city holds the
information at issue in an employment capacity.
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confidential ufnder other law. Sections 552.103, 552.107, and 552.111 of the Government
Code are discretionary exceptions that protect a governmental body’s interest and may be
waived. Seeid. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d
469, 475-76" (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 677 at 10 (2002) (attorney work product
privilege under section 552.111 may be waived), 676 at 10-11 (2002) (attorney-client
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally). As such, sections 552.103, 552.107, and 552.111 are not other law
that make information confidential for the purposes of sections 552.022(a)(1). Therefore,
the city may not withhold any of the information subject to 552.022 under section 552.103,
section 552.107, or section 552.111 of the Government Code. We note the attorney-client
privilege is also found in rule 503 of the Texas Rules of Evidence. The Texas Supreme
Court has held the Texas Rules of Evidence are “other law” within the meaning of
section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Further,
sections 552.101 and 552.117 of the Government Code also constitute other law for purposes
of section 552.022. We will, therefore, consider whether the information subject to
section 552.022 is excepted under sections 552.101 and 552.117. In addition, because
information subject to section 552.022(a)(1) may be excepted under section 552.108 of the
Government Code, we will address your argument under this exception for Exhibit C. We
will also address your arguments for the remaining information not subject to
section 552.022.

You state Exh_ibit C, which is subject to section 552.022(a)(1), is excepted from disclosure
under section 552.108 of the Government Code. Section 552.108(a)(1) ‘excepts from

disclosure “[i]nformation held by a law enforcement agency or prosecutor that deals with the

detection, investigation, or prosecution of crime . . . if . . . release of the information would
interfere with the detection, investigation, or prosecution of crime[.]” Gov’t Code
§ 552.108(a)(1). A governmental body claiming section 552.108 must reasonably explain

how and why the release of the requested information would interfere with law enforcement.

See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S'W.2d 706

(Tex. 1977). -You state Exhibit C is related to a pending criminal prosecution. Based on
your representations and our review, we conclude the release of this information would
interfere with,the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co.v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975)
(court delineates law enforcement interests that are present in active cases), writ ref'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976).

Section 552.108, however, does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle, and includes a detailed description
of the offense; See 531 S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). Thus, with the
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exception of ﬁasic information, the city may withhold Exhibit C under section 552.108(a)(1)
of the Government Code.

You assert thié remaining information subject to section 552.022(a)(1) of the Government
Code is protépted by attorney-client privilege. Rule 503 of the Texas Rules of Evidence
encompasses the attorney-client privilege and provides:

A clie'iit has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or arepresentative of the client and the client’s
~ lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

« (C) bythe client or arepresentative of the client, or the client’s lawyer
* or arepresentative of the lawyer, to a lawyer or a representative of a
v lawyerrepresenting another party in a pending action and concerning
ia matter of common interest therein,;

* (D) between representatives of the client or between the client

7 and a representative of the client; or

(E) among lawyers and their representatives representing the
© same client.

TEX.R.EvID .’:}503 (b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Jd. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosure under rule 503, a governmental body must: (1) show the
document is a communication transmitted between privileged parties orreveals a confidential
communication; (2) identify the parties involved in the communication; and (3) show the
communication is confidential by explaining it was not intended to be disclosed to third
persons and it;was made in furtherance of the rendition of professional legal services to the
client. Upon a demonstration of all three factors, the information is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th
Dist.] 1993, rio writ). -
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You claim theremaining information subject to section 552.022(a)(1) consists of confidential
attorney-client communications made in furtherance of the rendition of professional legal
services to the constable. Upon review, however, we find you have failed to establish any
of the information subject to section 552.022(a)(1) of the Government Code constitutes
privileged attorney-client communications. Therefore, none of this information may be
withheld under rulé 503 of the Texas Rules of Evidence.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by statute, such
as section 143.089 of the Local Government Code. You indicate the city is a civil service
city under chapter 143 of the Local Government Code. Section 143.089 contemplates two
different types of personnel files: a police officer’s civil service file that the civil service
director is requiired to maintain, and an internal file that the police department may maintain
for its own use. Local Gov’t Code § 143.089(a), (g). In cases in which a police department
investigates a‘police officer’s misconduct and takes disciplinary action against an officer, it
is required by section 143.089(2)(2) to place all investigatory records relating to the
investigation and disciplinary action, including background documents such as complaints,
witness statements, and documents of like nature from individuals who were not in a
supervisory ‘capacity, in the police officer’s civil service file maintained under
section 143.089(a). Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 (Tex.
App.—AustiﬁQOO?a, no pet.). All investigatory materials in a case resulting in disciplinary
action are “from the employing department” when they are held by or in possession of the
department because of its investigation into a police officer’s misconduct and the department
must forward them to the civil service commission for placement in the civil service -
personnel file. Id. . Chapter 143 prescribes the following types of disciplinary actions:
removal, susi)ension, demotion, and uncompensated duty. See Local Gov’t Code
§§ 143.051-.055. Such records are subject to release under chapter 552 of the Government
Code. See id. § 143.089(f); Open Records Decision No. 562 at 6 (1990). However, a
document relating to an officer’s alleged misconduct may not be placed in his civil service
personnel ﬁlé.fj;;if there is insufficient evidence to sustain the charge of misconduct. Local
Gov’t Code §:143.089(b). Information that reasonably relates to an officer’s employment
relationship with the police department and that is maintained in a police department’s
internal file pyrsuant to section 143.089(g) is confidential and must not be released. City of
San Antonio v, San Antonio Express-News, 47 S.W.3d 556 (Tex. App.—San Antonio 2000,
pet. denied); City of San Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex.
‘App.—Austin 1993, writ denied).

You indicate some of the remaining information subject to section 552.022 is taken from the
city’s police department personnel files, which are maintained in the city police department’s
internal files pursuantto section 143.089(g). Wenote, however, an officer’s civil service file
must contain; documents relating to any misconduct in those cases where the police
department tO,':Ok disciplinary action against the officer and periodic evaluations. See Local

{
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Gov’t Code;§ 143.089(a)(2)-(3). Some of the remaining information subject to
section 552.022 clearly reflects it relates to conduct that resulted in suspension. See Local
Gov’'t Code§§ 143.051-.052 (suspension is “disciplinary action” for purposes of
section 143.089(a)(2)). Therefore, we find this information, which we have marked, resulted
in disciplinary action against the officers at issue. In addition, the remaining information
subject to 552,022 consists of periodic evaluations. In this instance, the request was received
by the city, which has access to the files maintained under subsections 143.089(a)
and 143.089(g); therefore, the request encompasses both of these files. Because the
information we have marked consists of evaluations or relates to misconduct that resulted
in disciplinary action against the officers at issue, this information must be maintained in the
civil service file pursuant to subsections 143.089(a)(2) and 143.089(a)(3), and it may not be'
withheld lulciér section 552.101 in conjunction with section 143.089(g) of the Local
Government Code. B

Section 552.1.17(2)(2) of the Government Code excepts from public disclosure the home
. addresses, home telephone numbers, and social security number of a peace officer, as well
as informatioi; that reveals whether the peace officer has family members, regardless of
whether the peace officer complies with sections 552.024 and 552.1175 of the Government
Code? Gov’t Code § 552.117(a)(2). Upon review, we find the city must withhold the
personal information of peace officers we have marked under section 552.117(a)(2) of the
Government Code.” However, the city may not withhold any of the remaining information
subject to secfﬁion 552.022(a)(1) on this basis.

Finally, we turn to the information not subject to section 552.022. You assert that this
information 1s excepted from disclosure under section 552.103 of the Government Code,
which provides in part as follows:

(a) hif'formation is excepted from [required public disclosure] if it is
inforrfifation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
ofﬁcer}- or employee of a governmental body is excepted from disclosure
under Subsection (2) only ifthe litigation is pending or reasonably anticipated

2“Peacé;ofﬁcer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.

As ouxlifulmg onthis informationis dispositive, we need not address your remaining arguments against
its disclosure.
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on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id. § 552.103(a), (c). The governmental body has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date that the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Pést Co.,684 S.W.2d 210,212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
nr.e.); Openl Records Decision No. 551 at 4 (1990). The governmental body must meet both
prongs of thls test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concréte evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is
reasonably anficipated, the governmental body must furnish concrete evidence that litigation
involving a specific matter is realistically contemplated and is more than mere conjecture. -
Id. Concrete:evidence to support a claim that litigation is reasonably anticipated may
include, for example, the governmental body’s receipt of a letter containing a specific threat
to sue the governmental body from an attorney for a potential opposing party. Open Records
Decision-No:f.;SS 5 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must
be “realistically contemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not actually
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982).

In this instance, you provide documentation showing that, on the date of the receipt of the
present request for information, the city received a demand letter from the requestor, an
attorney representing the claimant, seeking damages and stating that he plans to file suit if
the claims are{not resolved. Based on your representations and our review, we conclude the
cityr easonably anticipated litigation on the day it received the present request. Furthermore,
we find the sgbmltted information pertains to the anticipated litigation. Accordingly, with
the exception:of the marked information that is subject to section 552.022, the city may
generally withhold the remaining information under section 552.103 of the
Government Code.

We note 0110é=t116 information at issue has been obtained by all parties to the anticipated
litigation through discovery or otherwise, no section 552.103(a) interest exists with respect
to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Accordingly,
the city may only withhold the information the opposing party to the anticipated litigation
has not seen or had access to under section 552.103 of the Government Code. We note that
the apphcabll;ty of section 552.103(a) ends once the litigation has concluded or litigation is
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no longer antiéipated. Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

In summary, j?vith the exception of the information that is subject to section 552.022(a)(1)
of the Government Code, the city may withhold the submitted information under
section 552.1 03 of the Government Code. With the exception of basic information, the city
may withhold Exhibit C under section 552.108(a)(1) of the Government Code. The city must
withhold the information we have marked under section 552.117(2)(2) of the Government
Code. The remaining information subject to section 552.022()(1) of the Government Code
must be released along with the basic information in Exhibit C.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tfiggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 67336839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

1

Sincerely,

Nneka Kanu w _
Assistant Attgrney General
Open Records Division
NK/em

Ref. ID# 411427

Enc. Submii?fted documents

cc:  Requestor

(w/o épclosmes)




