ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

March 25, 201‘::1

Mr. Stacey Bryce

Superintendent

Sabine Independent School District
5424 FM 1252 W

Gladewater, Texas 75647

OR2011-04120

Dear Mr. Bryce:

You ask whether certain information is sﬁbject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 412452,

The Sabine Independent School District (the “district”) received a request for all e-mails sent
to or from the 'Zéuperihtendent and to or from a named individual for specified time periods.
You claim some of the submitted information is not subject to the Act. You also claim that
portions of the submitted information are excepted from disclosure under sections 552.101,
552.102,552.107,552.114, and 552.137 of the Government Code. We have considered your
arguments and reviewed the submitted representative sample of information.'

Initially, we note you have submitted e-mails sent to and from the named individuals that are
not responsive to the instant request because they were sent outside the time period specified
by the requestor. The district need not release non-responsive information in response to this
request, and this ruling will not address the public availability of that information.

Next, we note the district did not fully comply with section 552.301 of the Government
Code. Section 552.301(b) requires a governmental body requesting an open records ruling
from this office to “ask for the attorney general’s decision and state the exceptions that apply
within a reasonable time but not later than the tenth business-day after the date of receiving
the written request.” Gov’t Code § 552.301(b). You state the district received the present
request for information on January 4, 2011. Thus, the ten-business-day deadline was

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of mfonnatlon than that submitted to this
office.

PosT OFFICE Box 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Qpporiunity Employer - Printed on Recycled Paper '




Mr. Stacey Bryce - Page 2

January 19, 2011. While the district raised sections 552.102, 552.114, and 552.137 of the
Government Code within the ten-business-day time period as required by section 552.301(b),
the district did not raise sections 552.101 and 552.107 of the Government Code until after
the ten—busmess day deadline had passed. Generally, ifa governmental body fails to timely
raise an exception, that exception is waived. See generally id. § 552.302; Open Records
Decision No. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions). Section 552.107 is a discretionary exception to disclosure, which
protects a governmental body’s interests and may be waived. See Open Records Decision
No. 676 at 11-12 (2002) (attorney-client privilege under section 552.107 and Texas Rule of
Evidence 503 subject to waiver). In failing to timely raise section 552.107, we find the
district waived its claim under this exception, and none of the submitted information may be
withheld on that basis. However, we will address your claim under section 552.101, as itis
a mandatory exception to disclosure that a governmental body may not waive. See Gov’t
Code §§ 552.007, .301, .302, .352; Open Records Decision No. 674 at 3 n.4 (2001)
(mandatory exceptions). Additionally, we will address your timely raised exceptions to
disclosure of the submitted information.

We also note that the United States Department of Education Family Policy Compliance .
Office has informed this office that the Family Educational Rights-and Privacy Act

(“FERPA”) does not permit state and local educational authorities to disclose to this office,

without parental or an adult student’s consent, unredacted, personally identifiabie

information contained in education records for the purpose of our review in the open records

ruling process under the Act.> Consequently, state and local educational authorities thiit

receive a request for education records from a member of the public under the Act must not

submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 CF.R. § 99.3 (defining-
“personally identifiable information™). You have submitted unredacted education records

for our review. Because our office is prohibited from reviewing these education records to

determine whether appropriate redactions under FERPA have been made, we will not address

the applicability of FERPA to any ofthe submitted records. See 20 U.S.C. § 1232g(a)(1)(A).

Such determinations under FERPA must be made by the educational authority in possession
of the education records. Likewise, we do not address your arguments under section 552.114
of the Government Code. See Gov’t Code §§ 552.026 (incorporating FERPA into the.
Act), .114 (excepting from disclosure “student records™); Open Records Decision No: 539
(1990) (determining the same analysis applies under section 552.114 of the Government
Code and FERPA). However, we will consider your remaining arguments against disclosure
of the submltted information. :

~ You assert the e-mails in Exhibits F and G are not subject to the Act. The Act is applicable
to “public information.” Gov’t Code § 552.021. Section 552.002 of the Act provides that
“public information” consists of “information that is collected, assembled, or maintained

2A copy of this letter may be found on the Office of the Attorney General’s website at
http: //www oag,state.tx.us/open/20060725usdoe.pdf.
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under a law or ordinance or in connection with the transaction of official business: (1) by
a governmental body; or (2) for a governmental body and the governmental body owns the
information or has a right of access to it.” Id. § 552.002(a). You inform us that district
policies do not prohibit personal use of district e-mail. Upon review of your arguments and
the information at issue, we agree that the information in Exhibit F and the information we
have marked ih Exhibit G does not constitute “information that is collected, assembled, or
maintained under a law or ordinance or in connection with the transaction of official
business” by or for the district. See id. § 552.021; see also Open Records Decision No. 635
(1995) (statutory predecessor not applicable to personal information unrelated to official
business and created or maintained by state employee involving de minimis use of state
resources). Therefore, the information in Exhibit F and the information we have marked in
Exhibit G is not subject to the Act, and the district need not release it in response to this
request.’ However, we determine the remaining information in Exhibit G relates to a district
employee functioning in her official role as Director of Business Operations and, thus, is
subject to the Act. Therefore, we will consider your arguments for the remaining
information.

You claim that some of the information in Exhibit A is subject to section 552.101 of the
Government Code, which excepts from disclosure “information considered to be confidential
by-law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
However, you have not directed our attention to any law, nor are we aware of any law, tliat
makes this information confidential. See, e.g., Open Records Decision Nos. 611 at'1 (1992)
(common-law‘privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutoty
confidentiality). Therefore, the district may not withhold any part of Exhibit A under
section 552.101 of the Government Code.

You claim the information in Exhibit C is excepted from disclosure under section 552.102
of the Government Code. Section 552.102(a) excepts from disclosure “information in'a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). On review, we conclude none of the
information in Exhibit C is excepted under section 552.102(a) of the Government Code.
Accordingly, none of the information in Exhibit C may be withheld on that basis.

Some of the information in Exhibit C is subject to section 552.101 of the Government Codz.
Section 552,101 encompasses the common-law right of privacy, which protects information
that is (1) highly intimate or embarrassing, such that its release would be highly objectionable
to a reasonable person, and (2) not of legitimate concern to the public. See Indus. Found.v.
Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the applicability of
conimon-law privacy, both prongs of this test must be established. See id. at 681-82. This
office has found that personal financial information not relating to the financial transaction
between an individual and a governmental body is excepted from disclosure under

3As we are able to make this determination, we need not address your remaining argument under
section 552.137 of the Government Code for this information.




Mr. Stacey Bryce - Page 4

common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990). Upon
review, we find the information we have marked in Exhibit C is highly intimate or
embarrassing and not of legitimate public concern. Thus, the district must withhold this
marked information under section 552.101 of the Government Code in conjunction w1fh
common-law pr 1vacy

We note SOme of the remaining information may be subject to section 552.117(a)(1) of the
Government Code.* Section 552.117(a)(1) excepts from disclosure the home address and
teléephone number, social security number, and family member information of a current or
former official or employee of a governmental body who requests that the information

be kept confidential under section 552.024 of the Government Code. Gov’t -

Code § 552.117(a)(1). Whether a particular item of information is protected by

section 552.117(a)(1) must be determined at the time of the governmental body’s receipt'ef

the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current cr
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information. We

have marked information under section 552.117(a)(1) of the Government Code. The district .. -

must withhold this marked information under section 552.117(a)(1) to the extent the
employees concerned timely elected under section 552.024 to keep their information
confidential.

Section 552.137 ofthe Government Code excepts from disclosure “an e-mail address of'a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the
e-mail address is of a-type specifically excluded by subsection (c). -See Gov’t Code
§552.137(a)-(c). 'We note section 552.137 is not applicable to an institutional e-mail
address, an Internet website address, the general e-mail address of a business, an e-mail
address of a person who has a contractual relationship with a governmental body, or ah
e-mail addressmaintained by a governmental entity for one of its officials or employees. The
e-mail address%s we have marked do not appear to be of the types specifically excluded by
section 552. 137(0) Accordingly, the district must withhold the e-mail addresses we havé
marked under section 552.137 of the Government Code, unless the owners of the e- mcul
addresses have affirmatively consented to their disclosure.’

© “The Office of the Attorney General will raise a mandatory exception on behalf of a governmen'teﬂ
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987). '

I Open Records Decision No. 684 (2009), this office issued a previous determination to all

governmental bodies authorizing them to withhold ten categories of information, including personal e-mail -

addresses under section 552.137 of the Government Code, without the necessity of requesting an attomey
general decision.
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In summary, tﬁe information in Exhibit F and the information we have marked in Exhibit G
is not subject to the Act and the district need not release it in response to this request. The
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The district must withhold the
information we have marked under section 552.117(a)(1) of the Government Code to the
extent the employees concerned timely elected under section 552.024 of the Government
Code to keep their information confidential. The district must withhold the e-mail addresses
we have marked under section 552.137 of the Government Code, unless the owners of the
e-mail addresses have affirmatively consented to their disclosure. The remaining responswe
v 1nformat10n must be released.

Th‘is letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

‘This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx. us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Qﬁestlons concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attornuy
General, toll free at (888) 672-6787.

Sincerely,

Andrea L. Caldwell
Assis_tant Attorney General
Open Records Division

ALCleeg
“Ref:  ID# 412452
Enc Submitted documents

¢« Requestor
(w/o enclosures)




