
April 1, 2011 

Ms. J. Middlebrooks 
Assistant City Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Criminal Law and Police Section 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75215 

Dear Ms. Middlebrooks: 

OR2011-04486 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID# 413299. 

The Dallas Fire-Rescue Department (the "depaIiment") received a request for infonnation 
related to the investigation of a nmned department officer, including "any letter to him 
notifying him of the investigation, as well as any letter of resignation fi·om him." You 
claim that some of the requested infonnation is excepted from disclosure under 
sections 552.101, 552.108, and 552.117 of the Government Code. We have considered the 
exceptions you claim aIldreviewed the submitted representative sample of infonnation. 1 

Section 552.1 08( a) ofthe Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the infonnation would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). Generally, a 

IWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988), This openrecords 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of infOlmation than that submitted to this office. 
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govel11mental body claiming section 552.108 must reasonably explain how and why the 
release ofthe requested infonnation would interfere with law enforcement. See Gov't Code 
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 

rhe information you seek to withhold under section 552.108 relates to an intel11al affairs 
investigation concel11ing the named officer. Section 552.108 is generally not applicable to 
infonnation relating to an administrative investigation that did not result in a criminal 
investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. 
App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable 
to intel11al investigation that did not result in criminal investigation or prosecution); see also 
Open Records Decision No. 350 at 3-4 (1982). In this instance, however, you explain the 
marked information is related to a pending criminal prosecution. You state that both the 
Dallas Police Department and the Dallas District Attol11ey's Office object to disclosure of 
the marked infonnation at this time because its release would interfere with the pending 
prosecution. Based on your representations, we conclude the depmiment may withhold the 
information you have marked under section 552.108(a)(1) of the Govemment Code. See 
Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests present in 
active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

You seek to withhold some ofthe remaining submitted infonnation under section 552.101 
of the Government Code, which excepts from disclosure "information considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§.552.101. This section encompasses the common-law right of privacy, which protects 
infonnation that is (1) highly intimate or embarrassing, such that its release would be highly 
objectionable to a reasonable person, and (2) not of legitimate concern to the pUblic. See 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the 
applicability of common-law privacy, both prongs of this test must be established. See id. 
at 681-82. Detenninations lUlder common-law privacy must be made on a case-by-case 
basis. See Indus. Found., 540 S.W.2d at 685 (whether matter is of legitimate interest to 
public can be considered only in context of each particulm' case); Open Records Decision 
No. 373 at 4 (1983). 

The types of infonnation considered intimate or embarrassing by the Texas Supreme Court 
in Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, mld injuries to sexual organs. See id. at 683. This office has 
found that some kinds of medical infonnation or infonnation indicating disabilities or 
specific illnesses are excepted from required public disclosure under common-law privacy. 
See Open Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related 
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). In 
addition, this office has found a compilation of an individual's criminal history is highly 
embarrassing infonnation, the publication of which would be highly objectionable to a 
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reasonable person. Cf U S. Dep't of Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of 
individual's criminal history by recognizing distinction between public records found in 
courthouse files and local police stations and compiled summary of criminal history 
infonnation). Furthennore, a compilation of a private citizen's criminal history is generally 
not of legitimate concern to the public. 

Generally, the work behavior of a public employee and the conditions for his or her 
continued employment are matters oflegitimate public interest not protected by the common
law right of privacy. Open Records Decision Nos. 438 (1986). Similarly, infonnation about 
a public employee's qualifications, disciplinary action and backgrolmd is not protected by 
common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986) (public has 
interest in public employee's qualifications and perfOlmance and the circumstances of his 
resignation or termination), 405 at 2-3 (1983) (public has interest in manner in which public 
e!TIployee perfonns his job), 329 at 2 (1982) (infonnation relating to complaints against 
public employees and discipline resulting therefrom is not protected under fonner 
section 552.101 or 552.102), 208 at 2 (1978) (infOlmation relating to complaint against 
public employee and disposition of the complaint is not protected under either the 
constitutional or common-law right of privacy); see also Open Records Decision No. 423 
at 2 (1984) (scope of public employee privacy is nalTow). 

Upon review, we find that most of the information you have marked, as well as the 
information we have marked, is highly intimate or embalTassing and not oflegitimate public 
interest. Thus, the department must withhold this information under section 552.101 ofthe 
Govenunent Code in conjunction with common-law privacy. However, you have failed to 
demonstrate that any of the remaining infonnation you have marked is highly intimate or 
embalTassing and not of legitimate public interest. Therefore, none of this infonnation, 
which we have marked for release, may be withheld under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

You claim some of the remaining infonnation is excepted under section 552.117 of the 
Govenunent Code. Section 552.117(a)(1) excepts from disclosure the home address and 
telephone number, social security number, and family member information of a CUlTent or 
fOlmer employee of a govenunental body who requests that this information be kept 
confidential under section 552.024. See Gov't Code §§ 552.117(a)(I), .024. Whether a 
patiicular item ofinfonnation is protected by section 552.117(a)(I) must be deternlined at 
the time of the governmental body's receipt of the request for the infonnation. See Open 
Records Decision No. 530 at 5 (1989). Infonnation may only be withheld lmder 
section 552.117(a)(1) on behalf of a CUlTent or fonner employee who made a request for 
confidentiality under section 552.024 prior to the date of the governmental body's receipt 
of the request for the infonnation. Infonnation may not be withheld under 
section 552.117(a)(1) on behalf ofa CUlTent or fonner eluployee who did not timely request 
confidentiality lmder section 552.024. Thus, to the extent the individuals concerned timely 
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requested confidentiality for the information under section 552.024, the information you have 
marked under section 552.117 must be withheld under section 552.117(a)(1) of the 
Govennnent Code. The marked infonnation may not be withheld under 
section 552.117(a)(1) to the extent confidentiality was not timely requested. 

In summary, the department may withhold the marked information that relates to the pending 
pl·osecution under section 552.108(a)(1) of the Government Code. Except for the 
infonnation we have marked for release, the department must withhold the infonnation you 
have marked and the infonnation we have marked in the remaining infonnation under 
section 552.101 of the Govennnent Code in conjunction with common-law privacy. The 
information you have marked under section 552.117 must be :vithheld under 
section 552.117(a)(1) to the extent the individuals whose information is at issue timely 
requested confidentiality under section 552.024 of the Govennnent Code. The department 
must release the rest of the submitted infonnation. 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll fi.·ee, at (888) 672-6787. 

Sincerely, 

w~ 
Cindy Nettles 
Assistant Attorney General 
Open Records Division 

CN/dls 

Ref: ID# 413299 

Enc. Submitted documents 

c: Requestor 
(w/o encIosmes) 


