
April 1, 2011 

Mr. Eric G. Rodriguez 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Walsh, Anderson, Brown, Gallegos and Green, P.C. 
P.O. Box 460606 
San Antonio, Texas 78246 

Dear Mr. Rodriguez: 

0R2011-04511 

You ask whether certain infonnation is subj ect to required public disclosure under the 
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 413256. 

The Harlingen Consolidated School District (the "district"), which you represent, received 
a request for infonnation pertaining to a specified incident. We note you have redacted 
student-identifying infonnation pursuant to the Family Educational Rights and Privacy Act 
("FERP A"), section 1232g of title 20 of the United States Code. 1 You claim that the 
requested infOlmation is excepted from disclosure lmder sections 552.101 and 552.135 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Initially, we must address the district's obligations under the Act. Section 552.301(e) 
requires th~;; governmental body to submit to this office, not later than the 
fifteen-business-day deadline after the date ofits receipt ofthe request, (1) written COlmnents 
stating why the govenunental body's claimed exceptions apply to the infonnation that it 
seeks to withhold; (2) a copy ofthe request for infonnation; (3) a signed statement ofthe date 

1The United States Department of Education Family Policy Compliance Office (the "DOE") has 
hUm111ed this office FERP A does not permit state and local educational authorities to disclose to this office, 
without parenta~·or student consent, umedacted, personally identifiable information contained in education 
records for the plU-pose of om review in the open records lUling process lUlder the Act. The DOE has 
detemuned FERP A determinations must be made by the educational authority in possession of the education 
records. A copy of this letter may be found on the Office of the Attorney General's website: 
http://www.oag.~tate.tx.us/open/20060725usdoe.pdf. 
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on which the govemmental body received the request or evidence sufficient to establish that 
date; and (4) the specific infonnation that the govermnental body seeks to withhold or 
representative samples if the information is voluminous. See Gov't 
Code § 552.301(e)(1)(A)-(D). You infonn us that the district received this request on 
January 11, 2011. Although you submitted some of the responsive records by the 
fifteen-business-day deadline, a portion of the responsive infonnation was not submitted 
lmtil Febmary 7,2011. Consequently, with respect to the additional infonnation submitted 
in your February 7,2011, cOlTespondence, we find that the district failed to comply with the 
procedural requirements of section 552.301. 

Pmsuant to section 552.302 of the Govermnent Code, a govemmental body's failure to 
comply with.' the requirements of section 552.301 results in the legal presumption the 
requested infonnation is public and must be released, lU1less the govennnental body 
demonstrates a compelling reason to withhold the infonnation from disclosure. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no 
pet.); HancoQ.kv. State Ed. a/Ins., 797 S~W.2d 379,381-82 (Tex. App.-Austin 1990, no 
writ) (govemmental body must make compelling demonstration to overcome presumption 
of opelmess pursuant to statutory predecessor to section 552.302); see also Open Records 
Decision No.-630 (1994). A compelling reason exists when third-party interests are at stake 
or when infonnation is confidential by law. See Open Records Decision No. 150 (1977). 
Because sections 552.101 and 552.135 can provide compelling reasons to overcome the 
presumption.of openness, we will consider your argmnents against disclosure of the 
infonnation s:ubmitted with your Febmary 7, 2011, cOlTespondence as well as the timely 
submitted infonnation. 

Section 552.1,01 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be c011,fidelitial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1:01. This section encompasses infonnation protected by other statutes such as 
section 261.201 ofthe Family Code. Section 261.201 provides: 

(a) [T]he following infonnation is confidential, is not subject to public 
releas~ under Chapter 552, Govermnent Code, and may be disclosed only for 
purpo~es consistent with this code and applicable federal or state law or lU1der 
mles 'ldopted by an investigating agency: 

:i (1) a repOli of alleged or suspected abuse or neglect made lU1der tllis 
. chapter and the identity ofthe person making the repOli; and 

.... (2) except as otherwise provided in this section, the files, reports, 
records, COlTI111lmications, audiotapes, videotapes, and working papers 

.• used or developed in an investigation under this chapter or in 
: providing services as a result of an investigation. 

Fam. Code §)61.201(a). We note the district is ilot an agency authorized to conduct a 
chapter 261 investigation. See id. § 261.103 (listing agencies that may conduct c1lild abuse 

'f" 
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investigations). You state portions ofthe submitted information consist of communications 
between Child Protective Services ("CPS") and the district that are subject to 

, section 261.201(a)(2) of the Family Code. You also state portions of the submitted 
infonnation consist of reports of alleged child abuse that are subj ectto section 261.201 (a)(I) 
ofthe Family Code. Upon review, we find portions ofthe submitted information, which we 
have marked,' consist of communications between CPS and the district that were used or 
developed in ~hild abuse investigations and are within the scope of section 261.201 (a) (2) of 
the Family Code. Further, we find additional pOliions ofthe submitted infonnation, which 
we have maIled, constihlte repOlis of alleged or suspected child abuse subj ect to 
section 261.20l(a)(I) of the Family Code. See id. §§ 101.003(a) (defining "child" for 
purposes of tl#s section as person Imder 18 years of age who is not and has not been manied 
or who has not had the disabilities of minority removed for general purposes), 261.001(1) 
(defining "abllse" for purposes of chapter 261 ofthe Family Code). We, therefore, conclude 
the infonnation we have marked is confidential under section 261.201 of the Family Code 
and must be withheld Imder section 552.101 of the Gove111ment Code. See Open Records 
Decision No.A40 at 2 (1986) (predecessor statute). 

Section 552.101 of the Gove111ment Code also encompasses the common-law right of 
privacy, which protects infonnation ifit (1) contains highly intimate or embanassing facts, 
the pUblication of which would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate conce111 to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Texi, 1976). The types of information considered intimate and em banas sing by the 
Texas Supreme Court in Industrial Foundation include information relating to sexual assault, 
pregnancy, mental or physical abuse in the worlcPlace, illegitiniate children, psychiatric 
treatment of1'l1ental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 
This office ha$ found the identities of juvenile victims of abuse or neglect are excepted from 
public disclosure under conunon-lawprivacy. See Open Records Decision Nos. 394 (1983); 
cf Fam. Cod~ § 261.201. Upon review, we find portions of the submitted information 
peliaining to\,district students are highly intimate and embanassing and not of legitimate 
public interest. However, as noted above, the identifying information of the students at issue 
have been redacted under FERP A; therefore, release ofthis information does not implicate 
the privacy i"ights of the individuals at issue. Upon review, we find none of the remaining 
information ~s highly intimate or embanassing and not of legitimate public interest. 
Accordingly, 110ne ofthe remaining information maybe withheld under section 552.101 in 
conjunction with common-law privacy. 

You contend that pOliions ofthe remaining information are excepted Imder section 552.135 
. of the Gove111inent Code, which provides the following: 

(a) "Infonner" means a student or former student or an employee or former 
employee of a school district who has furnished a repOli of another person's 
or per~ons' possible violation of criminal, civil, or regulatory law to the 
schooJ district or the proper regulatory enforcement authority. 

, 
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(b) Ah infonner's name or information that would substantially reveal the 
identity of an infonner is excepted fi.'om [required public disclosure]. 

Gov't Code §:S52.13 5. Because the legislature limited the protection of sectioil 552.135 to 
the identity ofa person who reports a possible violation of "law," a school district that seeks 
to withhold information under this exception must clearly identify to this office the specific 
civil, criminal, or regulatory law that is alleged to have been violated. See id. 
§ 552.301(e)CD(A). Additionally, we note that individuals who provide information in the 
course of an investigation, but do not malce the initial repOli are not infonnants for the 
purposes of section 552.135 ofthe Government Code. We note that section 552.135 protects 
an infonner's identity, but it does not generally encompass protection for witnesses or 
witness stateIi1ents. You statethatpOliions ofthe remaining infonnationreveal the identities 
of individual~ who reported possible violations of law to the district. Based on your 
representatiOlJs and our review of the infonnation, we conclude the district must withhold 
the infomlatipn we have marked under section 552.135 of the Government Code. However, 
the district.ha,~ failed to demonstrate how any portion of the remaining infonnation at issue 
reveals the id~ntity of an informer for section 552.135 purposes. Accordingly, none of the 
remaining information may be withheld on that basis. 

In summaryi; the district must withhold the infonnation we have marked under 
section 552.101 ofthe Govemment Code in conjunction with section 261.201 ofthe Family 
Code. The district must also withhold the informant information we have marked ~l11der 
section 552. n5 ofthe Government C;ode. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as: presented to us; therefore, this ruling must not be relied upon as a previous 
detennination!regarding any other information or any other circumstances. 

This ruling tr:iggers important deadlines regarding the rights and responsibilities of the 
govemmenta(body and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti,~,s, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attomey General's Open Government Hotline, toll free, 
at (877) 673::;.6839. Questions conceming the allowable charges for providing public 
information ll];l.der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey 0.reneral, toll free, at (888) 672-6787. 

Sincerely, 

Assistant Att9p1ey General 
Open Record~j Division 

lM/em " 
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Ref: ID# 413256 

Ene. Submitted documents 

c: Requestor 
(w/o ~l1closures) 

" 
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