ATTORNEY GENERAL OF TEXAS
' GREG ABBOTT '

April 4, 2011

Mr. David M. Douglas

Assistant City Attorney

Law Department

City of Austin

P.O. Box 1088 C
Austin, Texas 78767-8828 =~

OR2011-04603
Dear Mr. Doﬁglas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 413440.

The City of Austin (the “city”) received a request for information regarding the placement
of cameras in ¢ity-owned parks during a specified time period. You claim that the submitted
information isexcepted from disclosure under section 552.108 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, we note you have submitted information that was created after the date the city
received the present request for information. The Act does not require a governmental body
to release information that did not exist when it received arequest. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362
at 2 (1983). ‘Therefore, this information, which we have marked, is not responsive to the
present request. This ruling does not address the public availability of any information that
is not responsive to the request, and the city need not release such information.

Section 552.108 excepts from disclosure “[a]n internal record or notation of a law
enforcement agency or prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution . . . if: (1) release of the internal record or notation would
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interfere with law enforcement or prosecution[.]” Gov’t Code § 552.108(b)(1).
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in apolice department, avoid detection, jeopardize
- officer safety, and generally undermine police efforts to effectuate the laws of this State.”
. City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). To
prevail on its claim that section 552.108(b)(1) excepts information from disclosure, a
governmental body must do more than merely make a conclusory assertion that releasing the
information would interfere with law enforcement. Instead, the governmental body must
meet its burden of explaining how and why release of the requested information would
interfere with law enforcement and crime prevention. See Open Records Decision No. 562
at 10 (1990) (construing statutory predecessor). This office has concluded that
section 552.108(b) excepts from public disclosure information relating to the security or
operation of a law enforcement agency. See, e.g., Open Records Decision Nos. 531 (1989)
(release of detailed use of force guidelines would unduly interfere with law enforcement),
252 (1980) (Section 552.108 is designed to protect investigative techniques and procedures
used in law enforcement), 143 (1976) (disclosure of specific operations or specialized
equipment directly related to investigation or detection of crime may be excepted).

You state the city’s Code Compliance Department (the “department”) detects “criminal
conduct that has damaged property of the [city].” You explain the department has the
authority under section 1-3-2 of the Code of the City of Austin to issue citations in order to
enforce city ordinances or other law the department is responsible for enforcing. Based on
your representations, we agree the department is a law enforcement agency for the purposes
of section 552.108. You further state the submitted information would interfere with law
enforcement because it would “reveal[] locations of surveillance equipment and other
methods related to efforts to detect crime.” Upon our review, we find the city may withhold
the information we have marked under section 552.108(b)(1) of the Government Code.
However, wefind you have failed to demonstrate how the remaining responsive information
would interfere with law enforcement or prosecution; thus, the city may not withhold the
remaining responsive information on this basis.

IR
L

We note porti@ns of the remaining responsive information constitute information subject to
section 552.117 of the Government Code.! Section 552.117 excepts from disclosure the
home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
that this information be kept confidential under section.552.024 of the Government Code.
Gov’t Code §:552.117(a)(1). We note section 552.117 is applicable to personal pager and
cellular telephone numbers, provided the cellular telephone service or pager service is not
paid for by a. governmental body. See Open Records Decision No. 506 at 5-6 (1988)

'"The Ofﬁce of the Attorney General will raise mandatory exceptions on behalfof a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470

(1987).
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(statutory pré’éleceésor to section 552.117 of the Government Code not applicable to cellular
telephone numbers provided and paid for by governmental body and intended for official
use). Whether a particular piece of information is protected by section 552.117(a)(1) must
be determined at the time the request for it ismade. See Open Records Decision No. 530 at 5
(1989). Therefore, a governmental body must withhold information under section 552.117
on behalf of a current or former official or employee only if the individual made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. Accordingly, if the employee whose information is at issue timely
elected to keep his personal information confidential pursuant to section 552.024, the city
must withhold the employee’s cellular telephone numb er and pager number we have marked.
However, the city must withhold the cellular telephone number and pager number we have
marked only if the employee pays for the cellular telephone service and pager service with
personal funds. The city may not withhold this information under section 552.117 if the
employee did not make a timely election to keep the information confidential, or if the
employee does not pay for the services with personal funds.

Wenote portions of the remaining responsive information constitute public e-mail addresses.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
We note section 552.137 is not applicable to an institutional e-mail address, an Internet
website address, the general e-mail address of a business,.an e-mail address of a person who
has a contractual relationship with a governmental body, or an e-mail address maintained by
a governmental entity for one of its officials or employees. The e-mail addresses we have
marked are not any of the types specifically excluded by section 552.137(c). Accordingly,
the city must withhold the e-mail addresses we have marked under section 552.137 of the
Government Code unless the owners of the addresses have affirmatively consented to their
release under};section 552.137(b).2

In summary (1) the city may withhold the information we have marked under
section 552. 108(b)(l) of the Government Code; (2) to the extent the employee ‘whose
information is at issue timely-elected confidentiality under section 552.024, the city must
withhold the cellular telephone number and pager number we have marked, if the employee
‘pays for the cellular service and pager service with personal funds, under
section 552.117(a)(1) of the Government Code; and (3) the city must withhold the e-mail
addresses we have marked under section 552.137 of the Government Code unless the owners
have consented to their release. The remaining responsive information must be released.

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney genefal decision. -
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This letter ruﬁng is limited to the particular information at issue in this request and limited
- to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tllggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

indsay E. Hale Cua’

Assistant Attorney General
Open Records Division

Sincer ely,

- LEH/em
Ref.  ID# 413440
Enc. Subnﬁ{-fted documents

c Réquestor
(w/o enclosures)




